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The one thing the majority of  these procedures have in common is that they 
are quite expensive. The average cost of  an IVF cycle in the United States is 
$12,400.26 Using a surrogate may cost around $60,000; eggs can go for any-

where from $2,500 to $50,000 or even $100,000; and screening embryos for genetic 
traits adds approximately $3,500 to the price of  assisted reproduction.27 For most 
people then, having health insurance coverage of  some or all infertility treatments may 
make the difference between accessing those services or not.

This section will cover two areas of  the law: state statutes that require health plans to 
cover or offer infertility services and court cases that determine whether federal antidis-
crimination laws are violated by employer health plans that do not cover infertility treat-
ments. (See text box on page 9 on the intersection of  state and federal laws in this arena.) 

Embedded in the statutory requirements are judgments on who qualifies as “deserving” 
of  coverage, which reasons for excluding coverage are deemed legitimate, and what 
types of  treatments are considered valid. In the court cases, judges have tried to answer 
whether infertility is a disability, whether lack of  coverage for infertility treatments that 
only women can use constitutes sex discrimination, and whether discrimination against 
the infertile is pregnancy discrimination.28

State Health Insurance Mandates and Exclusions

Fourteen states currently require some types of  health insurance plans29 to include 
coverage of  certain infertility services30 or to make such coverage available.31 In con-
trast, Louisiana and Nevada explicitly exempt health plans from having to cover certain 
infertility services in statutes that require coverage for other reproductive health care.32 
(See Table 1 on page 10.)

Of  the 14 states requiring coverage or the opportunity for coverage, five have their 
mandates apply only for patients who are married,33 and four of  those require the 
wife’s eggs to be fertilized with the husband’s sperm34—in other words, they cannot use 
donated gametes if  they want their treatments to be covered by insurance. Even if  the 
laws do not expressly limit coverage to married couples, nearly all 14 states routinely re-
fer to coverage for “medically necessary expenses” or define infertility to be the inability 
to conceive after a specified period of  unprotected sexual intercourse, thereby implicitly 
excluding from coverage single people and lesbian, gay, and transgender couples. 

Insurance Coverage  
of Infertility Treatments
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Four states allow health plans to impose 
age requirements on coverage for infertil-
ity services. Connecticut35 allows cover-
age to be excluded when a person turns 
40; New Jersey36 requires coverage for 
patients age 45 or younger; New York’s37 
coverage applies from age 21 to 44; and 
Rhode Island38 sets age limits of  25 to 40, 
but only for female patients.

Some states allow insurance plans to 
impose monetary limits on the infertility 
services provided, but other states have 
crafted benefit maximums on the type, 
amount, or frequency of  services. For 
instance, Connecticut does not require 
coverage beyond four cycles of  ovulation 
induction, three cycles of  IUI, and two 
cycles of  techniques that involve the trans-
fer of  gametes or embryos. Connecticut 
also has the only cap in the country on the 
number of  embryo implantations allowed: 
two per each cycle of  treatment.39 

Hawaii requires only one cycle of  IVF to 
be covered.40 Illinois limits the number 
of  egg retrievals to four for a first birth 
and two for a second birth.41 It appears 
that no egg retrievals are covered after a 
patient has had two live births. Maryland 
gives couples three chances to achieve 
a live birth with IVF and has a lifetime 

monetary cap on benefits, but there is no 
lifetime cap on the number of  IVF cycles 
allowed assuming a child is born at least 
once every three attempts and the mon-
etary cap has not been reached.42 Finally, 
New Jersey imposes a lifetime cap on 
cycles involving egg retrieval at four.43 

Of  course, none of  the above states 
prohibits treatments that go beyond their 
specified limits; they simply do not require 
insurers to provide coverage for treatments 
in excess of  the caps in the statutes.44 

Seven states permit some type of  exemp-
tion for religious institutions whose beliefs 
conflict with certain methods of  treatment 
for infertility.45 Some of  the exemptions 
apply to issuers of  health insurance plans, 
some to employers to whom the plans are 
issued, and some to both. Massachusetts 
exempts an employer only if  it is a dio-
cese.46 Connecticut also allows individuals 
to request a policy or rider that excludes 
such services due to their religious or 
moral beliefs.47 Two states require notice 
to be issued to each insured or prospective 
insured that such services have been ex-
cluded pursuant to a religious exemption.48

While some states have acted to ensure 
that people with health insurance can 

Federalism 101 and Assisted Reproduction

That power is limited, however, by areas that overlap with the 
federal government’s power, as well as where the Constitution im-
poses its own limits. With regard to ART specifically, constitutional 
rights such as the right to procreate or the right not to procreate 
may restrict a state’s ability to regulate assisted reproduction. And 
federal employment law prohibits discrimination based on certain 
characteristics, which can affect the health benefits an employer 
must offer its employees. Thus, in this paper, we will be discussing 
both federal and state law as appropriate.

Our Constitution provides for a balance of power among 
the federal and state governments. In some areas, only 

Congress can legislate; other areas are subject only to state regu-
lation; and in still others, both can govern so long as the state 
laws do not conflict with the federal ones. For instance, the states 
generally have the power to regulate the practice of medicine, the 
insurance industry, family law, contract law, and property law—all 
areas implicated by assisted reproduction. 
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obtain infertility services, others have lim-
ited access for people who receive public 
medical assistance.49 For instance, Minne-
sota and Oklahoma explicitly exclude fer-
tility drugs from their public medical as-
sistance programs.50 And Montana, New 
Jersey, Ohio, Pennsylvania, and Rhode 
Island do not provide infertility treat-
ments to recipients of  Medicaid, the State 
Children’s Health Insurance Program, or 
other state medical assistance programs.51

As can be seen from the statutes already 
in place, several policy positions have 
been expressed through the regulation 
of  the health insurance industry’s cover-
age of  assisted reproduction. For instance, 
the states that limit coverage to married 
couples simultaneously exclude unmar-
ried couples and single people, reflecting 
a bias against their fitness as parents. The 
limitation to medical infertility likewise 
excludes the situationally infertile. 

Table 1: STaTe mandaTeS for InferTIlITy InSurance

STATE

COVERAGE MANDATE BENEFIT RESTRICTIONS RELIGIOUS EXEMPTION

Mandate 
to Cover

Mandate 
to Offer

Age Marriage
Own 

Gametes
Benefit 

Caps
Government 

Program Exclusions
Employer Other

Arkansas • • •

California • • •a

Connecticut • < 40 yrs •b • •c

Hawaii • • • •d

Illinois • •e • •f

Maryland • • • •g •

Massachusetts •  •h

Minnesota •

Montana • •

New Jersey • < 46 yrsi •j • •k

New York • 21–44 yrs

Ohio • •

Oklahoma •

Pennsylvania •

Rhode Island • 25–40 yrsl • •m •

Texas • • • •n •o

West Virginia •

CA a Health plan exemption.

CT b Cap of 2 embryo implantations per cycle.

c Individual exemption available; notice of exclusion required.

HI d Maximum Benefit: One cycle of IVF.

IL e Maximum Benefit: 4 egg retrievals for the first birth; 2 egg retrievals for the second birth. 

f Any entity that issues a plan or policy is exempted.

MD g Maximum Benefit: 3 IVF cycles per live birth with a lifetime cap of $100,000.  

MA h Law exempts diocese employers only.

NJ i A woman is considered “infertile” if she is is under 35 and unable to conceive for 2 years or if she is is older than 35 and unable to conceive after 1 year. 

j Egg retrieval is capped at 4 cycles per lifetime.

k ReIigious employers do not have to cover specific types of procedures; a notice of exclusion is required. 

RI l Age limit applies to women only. 

TX m Maximum Benefit: $100,000 lifetime cap.

n Exempts self-insured employers only.

o Law includes exemptions for insurers and HMOs.
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The states that require couples to use their 
own sperm and eggs discourage the use 
of  donor gametes. The imposition of  age 
limits may be based on medical concerns 
or concerns about the ability of  older par-
ents to raise their children to adulthood, 
but it may also be based on preconceived 
notions of  what is an appropriate age to 
become a parent. The exclusion of  public 
benefits for infertility services not only re-
veals possible concerns about the financial 
cost of  parenthood, but also may reflect a 
historical prejudice in our country against 
low-income parents.52

From a progressive perspective, the reli-
gious exemptions in some of  these laws 
seem especially problematic. Religious 
exemptions in the context of  reproduc-
tive health care are nothing new. Numer-
ous states allow individuals and facilities 
to refuse to provide abortion care, coun-
seling, or referrals on religious grounds, 
and federal funding requires hospitals to 
allow employees to opt out of  providing 
such care. Some states also allow phar-
macists and/or pharmacies to refuse 
to fill prescriptions for birth control or 
emergency contraception if  it interferes 
with their religious beliefs.

Although the practice of  any religion 
should be accorded great respect, when 
a religiously affiliated entity engages in 
a pervasively secular service such as the 
provision of  insurance or employing staff  
for predominately nonreligious activities, 
secular standards of  conduct should ap-
ply. In short, those who would otherwise 
be eligible for insurance coverage should 
be able to obtain such coverage.

Beyond the questions raised by the above 
limitations is the threshold question of  
whether health insurance coverage for 
infertility treatments should be a priority 

for policymakers in the first place. Not 
to minimize the suffering of  people who 
face infertility, but with 47 million people 
in the United States lacking health insur-
ance for basic health care, it may be hard 
to justify investing substantial resources in 
what is a relatively new and still some-
what experimental medical field. 

Moreover, our resources may be better 
spent investigating and addressing the 
upstream causes of  infertility, such as 
untreated sexually transmitted infections 
and exposure to environmental toxins. 
That said, where legislators have acted to 
expand access to infertility services, it is 
incumbent upon progressives to ensure 
that restrictions are based on rational and 
legitimate reasons rather than abject bias.

Employer-Based Health 
Insurance and Federal 
Antidiscrimination Laws:

The Americans with Disabilities 
Act, Title VII of the Civil Rights 
Act, and the Pregnancy  
Discrimination Act

Rochelle Saks received health benefits 
from her employer, Franklin Covey Co. 
The health plan covered several types of  
infertility products and procedures, in-
cluding fertility drugs and most surgical 
infertility treatments. The plan did not, 
however, cover surgical impregnation 
procedures such as IUI and IVF, all of  
which happen to be performed only on 
women. Do such exclusions amount to 
sex discrimination, pregnancy discrimi-
nation, and/or disability discrimina-
tion? As we shall see in the cases detailed 
below, lawsuits on these grounds have 
uniformly failed for Saks and others in 
her position.

Where legislators 
have acted to 
expand access 
to infertility 
services, it is 
incumbent upon 
progressives 
to ensure that 
restrictions 
are based on 
rational and 
legitimate 
reasons rather 
than abject bias.
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The Americans with  
Disabilities Act

Congress passed the Americans with Dis-
abilities Act in order to protect people 
with disabilities from discrimination in 
the terms, conditions, or privileges of  
their employment, which includes the 
provision of  fringe benefits such as health 
insurance.53 In order to qualify as a per-
son with a disability under the ADA, one 
must establish that he or she has a physi-
cal or mental impairment that substan-
tially limits a major life activity.54 

Initially, the courts were split when con-
sidering whether infertility qualified as 
a disability under the ADA.55 In Bragdon 
v. Abbott,56 however, the Supreme Court 
ruled that reproduction was a major 
life activity and that a person with HIV 
qualified for protection under the ADA 
because HIV substantially impaired that 
major life activity. 

Since that ruling, courts have readily 
found that infertility also is a physical 
impairment that substantially affects the 
major life activity of  reproduction, and 
a person struggling with infertility falls 
within the class of  people the ADA was 
designed to protect.57

Nevertheless, courts have been reluctant 
to find a violation of  the ADA simply be-
cause an employer’s health plan excludes 
some or all infertility treatments. The 
primary reason for this outcome is that 
the health plans at issue have offered the 
same set of  benefits to both infertile and 
fertile employees.58 Therefore the ben-
efits received are not conditioned upon a 
person’s fertility. 

Second, the courts have consistently 
read the ADA not to require insurance 
companies to offer a specific set of  ben-

efits: “Had Congress intended to control 
which coverages had to be offered by 
employers, it would surely have spoken 
more plainly.”59 The fact that the selec-
tion of  benefits offered may adversely 
affect people with specific disabilities is 
of  no consequence, so long as the re-
striction was not intended to burden that 
class of  people.

Title VII and the Pregnancy 
Discrimination Act

Only two federal appellate courts have 
considered whether health plans that 
exclude infertility treatments violate Title 
VII of the Civil Rights Act of 1964 or 
the Pregnancy Discrimination Act. Both 
ruled against the plaintiffs.60

Title VII prohibits discrimination in 
employment based on a number of  fac-
tors, including discrimination “because 
of  sex.”61 The Pregnancy Discrimination 
Act amends Title VII’s definition of  that 
phrase to include discrimination “on the 
basis of  pregnancy, childbirth, or related 
medical conditions.”62

In Krauel v. IMMC, the plaintiff  argued 
that because there is a causal connec-
tion between infertility and pregnancy, 
infertility was a medical condition 

“related to” pregnancy. Therefore, a 
health plan’s failure to provide infertility 
treatments violated the PDA. The court 
disagreed, explaining that pregnancy 
and childbirth “occur after concep-
tion [and] are strikingly different from 
infertility, which prevents conception.” 
The court also found that unlike preg-
nancy or potential pregnancy, infertility 
is a condition that applies to both men 
and women. Thus a policy that denies 
benefits for the treatment of  infertility is 
gender neutral.63
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Similarly, in Saks v. Franklin Covey Co., the 
Second Circuit found no violation of  the 
PDA because fertility or reproductive 
capacity, as distinct from childbearing 
capacity, is common to both men and 
women. Because the PDA was intended 
to clarify the scope of  sex discrimination 
under Title VII, the court concluded that 
a condition must be unique to women in 
order for it to fall within the PDA.64

Because the Franklin Covey plan only 
excluded fertility procedures that were 
performed on women, Rochelle Saks also 
argued that the exclusion violated Title 
VII’s prohibition on sex discrimination. 
The court acknowledged that in some cir-
cumstances, complete coverage of  male 
surgeries but not female surgeries might 
constitute a violation. But even though 
surgical impregnation procedures could 
only be performed on women, they could 
be used to overcome either male or fe-
male infertility. Therefore, the exclusions 
of  those procedures disadvantaged men 
and women equally.65

Some have suggested that case law re-
garding contraceptive equity may provide 
some guidance in this field.66 In Erickson 
v. Bartell Drug Co.,67 the Western District 
of  Washington found that because only 
women use prescription contraceptives, 
a health plan’s failure to cover prescrip-
tion contraceptives constituted sex and 
pregnancy discrimination. Yet the only 
appellate court to rule on the matter, the 
Eighth Circuit, recently came to the op-
posite conclusion.68 

Even if  the courts were to reach consen-
sus on the contraceptive question, the Saks 
court found a distinction between the two 
circumstances. It viewed the contraceptive 
exclusion as burdening only women, but 
saw the surgical impregnation exclusion as 
disadvantaging both women and men.

From a review of  the decisions, it is clear 
that the courts are not likely to interpret 
these statutes as requiring the inclusion of  
infertility treatments in employer health 
benefit plans. If  the result is to change, 
Congress must amend existing law.69 

The PDA itself  was a congressional re-
sponse to a Supreme Court decision that 
found no sex discrimination when an 
employee disability benefits plan pro-
vided compensation during all periods 
of  disability except pregnancy. Congress 
disagreed with the Court and passed the 
PDA in order to correct the mistake.70 

Once again, though, progressives must 
first determine whether there is value in 
changing the antidiscrimination laws to 
ensure coverage of  infertility treatments 
under employee health benefit plans. 
Specifically:

Does the lack of  coverage of  such care 
discriminate against infertile people? 

When plans exclude procedures that 
are performed only on women but can 
be used to correct infertility in both 
women and men, do they discriminate 
on the basis of  sex? 

Should infertility be considered suf-
ficiently related to pregnancy to fall 
under the PDA’s protection?

Are society’s interests best served by 
advocating for expanded coverage of  
infertility treatments or for some other 
type of  health care? 

These questions do not have easy answers, 
but it is important that we ask them and 
attempt to resolve them.

ß

ß

ß

ß
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