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A fter two years of  fertility treatments and the night before Augusta Roman was to 
undergo implantation of  embryos created through IVF, her husband Randy in-
formed her that he had had a change of  heart and did not want to go through 

with the procedure. The couple underwent counseling and then divorce. The only con-
tested issue was their remaining three embryos.

Augusta won in the trial court, but Randy won in the appellate court. While the case was 
awaiting appeal with the Texas Supreme Court, both parties vowed to appeal all the way 
to the United States Supreme Court, which had the papers buzzing about the “legal im-
plications for Roe v. Wade.”71 The argument advanced by Augusta’s lawyers in the briefs 
to the Texas Supreme Court was that a woman should have the same right to control 
the disposition of  embryos outside her womb as she has of  naturally conceived embryos. 
Randy countered that such a position would reduce men to mere sperm donors.72 

Ultimately, the Texas Supreme Court refused to consider the appeal and the case ended 
there.73 But the issue over which the Romans fought is bound to come up again. It is 
estimated that approximately half  a million frozen embryos are currently being stored 
by fertility clinics in the United States.74 Patients who have not used all the embryos they 
have created have several options from which to choose in deciding what to do with the 
embryos. They can: 

 Use the embryos themselves for procreative purposes at a later date

 Donate the embryos to others who would like to have children (sometimes referred  
to as embryo “adoption”)

 Donate the embryos for medical or scientific research (primarily embryonic stem  
cell research)

 Have the embryos thawed and discarded

 Keep the embryos frozen indefinitely 

Whether overwhelmed by the complexity of  the decision or simply because they are 
never pressed to make a decision, some couples opt for a sixth unofficial option: aban-
donment. In response to the latter, some fertility clinic contracts now require that if  
a couple fails to pay storage fees or remain in touch with the clinic, the embryos will 

Disposition of Frozen Embryos
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become the property of  the clinic after 
a specified period of  time and can be 
destroyed or used for research. But there 
is little statutory or case law to provide 
clinics and patients with guidance.

Statutory Law

Only a handful of  states have enacted 
statutes that are related in any way to 
the disposition of  frozen embryos. The 
majority of  these laws simply require that 
couples undergoing fertility treatments 
be provided with “information sufficient 
to enable them to make an informed and 
voluntary choice regarding the disposi-
tion of  any unused” embryos or other 
genetic material; that they be presented 
with the option of  storing, discarding, or 
donating the embryos; and that donation 
for research purposes be accompanied by 
written consent.75 Under these statutes, 
none of  the options except donation for 
research requires written consent, and 
patients do not have to select a disposi-
tion in order to commence treatment.76

Florida alone requires that a physician 
and couple enter into a written agree-
ment providing for the disposition of  
gametes and embryos “in the event of  
a divorce, the death of  a spouse, or any 
other unforeseen circumstance.”77 The 
statute, however, also provides that ab-
sent a written agreement, decision-mak-
ing authority regarding the embryos 
shall reside jointly with the couple—
which may not be of  much use should 
the couple encounter a dispute about 
control of  the embryos. Even if  there 
is a written agreement pursuant to the 
statute, it is possible a court would re-
evaluate the contract in light of  changed 
circumstances if  a dispute arises about 
the terms of  the contract itself. 

Only two states—New Hampshire 
and Louisiana—make any pronounce-
ments about what may or may not be 
done with embryos, but the two statutes 
are about as different as can be.78 New 
Hampshire merely mandates that an 
embryo that has not been implanted 
may not remain unfrozen for more than 
14 days beyond fertilization. It also plac-
es a ban on transferring an embryo to a 
uterus if  the embryo has been donated 
for research purposes.79

Louisiana’s regulatory scheme regard-
ing human embryos is unique both in its 
scope and in its implications.80 To begin 
with, it defines a human embryo as a 
fertilized ovum that will develop into an 

“unborn child” and classifies it as a “ju-
ridical person”—meaning one with legal 
rights to sue or be sued—prior to implan-
tation and at any other time “rights at-
tach to an unborn child.” The law allows 
IVF patients to “express their identity” 
or to forfeit their rights as parents, be 
treated as gamete donors, and put their 
embryos up for “adoptive implantation.”

Under Louisiana law, a viable embryo 
may not be intentionally destroyed and 
the physicians and medical facilities that 
perform IVF are charged with safeguard-
ing the fertilized ova in their care. The 
judicial standard to be applied to any 
disputes that arise is the “best interest of  
the in vitro fertilized ovum,” which is the 
same standard used when determining 
the custody of  children.

The unmistakable import of  this law is 
to undermine abortion rights by treating 
embryos as if  they were born children.81 
Although the statutory scheme has not 
been invoked to challenge abortion rights 
directly, it invests non-sentient, micro-
scopic organisms with rights—including, 

There is little 
statutory or case 
law to provide 
clinics and 
patients with 
guidance.
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apparently, the right to be gestated and 
born—and legal standing in court. 

Beyond abortion law, this regulatory 
framework raises a number of  other 
significant constitutional issues. It trans-
forms fertility patients into gamete 
donors, it potentially violates their right 
not to procreate, and it denies them their 
right to determine the disposition and use 
of  their own genetic material.82

Case Law

Left without statutory guidance, courts 
have struggled to determine whose in-
terests shall prevail when disputes arise 
between couples as to the disposition of  
their unused embryos. 

Of  the six highest state courts to address 
this issue thus far, Tennessee’s was the 
first. In Davis v. Davis,83 the Tennessee 
Supreme Court decided that it must first 
reach the threshold question of  how to 
categorize the human embryo. Reject-
ing suggestions that embryos are either 
persons or property, the court found that 
they inhabit “an interim category that en-
titles them to special respect because of  
their potential for human life.”84 

The court declared that any agree-
ment regarding the disposition of  fro-
zen embryos should be presumed valid 
and enforceable.85 Because there was no 
contract in the Davis case, however, the 
court engaged in a balancing test, where 
it weighed the interests of  the parties 
against each other.

The court determined that the essential 
question was whether the parties would 
become parents, thereby implicating their 
constitutional right to privacy and the 

related right to procreate or to avoid pro-
creation. Despite the increased stress and 
discomfort that women undergo in the 
IVF process, the court found that women 
and men must be seen as “entirely equiv-
alent gamete providers.”86 

Furthermore, unlike with the question of  
abortion, the case did not involve inter-
ference with a woman’s bodily integrity; 
therefore her interests would not auto-
matically trump the man’s.87 The court 
also found that the state’s interest in the 
potential life embodied by the embryos 
was “at best slight” and not sufficient to 
justify any infringement upon individuals 
to make their own decisions about wheth-
er to allow the IVF process to continue.88

Under the particular facts of  the case, the 
couple divorced and the husband wanted 
to prevent the embryos from being im-
planted. The wife initially wanted to use 
the embryos herself, but by the time the 
case reached the state supreme court, she 
had changed her position to wanting to 
donate the embryos to a childless couple. 
The court determined that unwanted 
parenthood for the husband was a great-
er burden than the wife’s knowledge that 
the IVF process would be rendered futile 
and the embryos she helped create would 
never become children. 

The court noted, however, that it would 
have been a closer case had the wife 
wanted to use the embryos herself. In 
that event, the court said, an additional 
factor to consider would be whether she 
could achieve parenthood by other rea-
sonable means, including adoption.

Since Davis, five other courts of  last resort 
have addressed the issue. Generally, they 
first have inquired whether a couple 
signed a consent form with the fertility 
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clinic that indicated what their intent was 
when they created the embryos. Some 
courts, however, have been reluctant to 
enforce such agreements given that what 
a couple decided when they started treat-
ment may differ vastly from how they 
feel after several years and significantly 
changed circumstances, such as the di-
vorce that brought them into court.

In Kass v. Kass, 89 New York’s highest 
court held that agreements between 
couples regarding their unused frozen 
embryos should be enforced unless those 
agreements violate public policy90 or un-
less the couple’s circumstances have sig-
nificantly changed. “Advance directives,” 
the court said, “both minimize misun-
derstandings and maximize procreative 
liberty by reserving to the progenitors 
the authority to make what is in the first 
instance a quintessentially personal, pri-
vate decision.”91

New Jersey and Iowa’s supreme courts 
also agreed that such contracts should be 
honored, but subject to a large caveat—
the right of  either party to change his or 
her mind prior to use or destruction of  
the embryos.92 This model, known as the 

“mutual consent” model, requires that 
both parties must contemporaneously 
agree in order for any action to be taken. 

According to the New Jersey court, when 
a couple disagrees as to the disposition 
of  the embryos, the interests of  both par-
ties must be evaluated (effectively a bal-
ancing test).93 In Iowa, when the parties 
disagree, the status quo must be main-
tained until they can reach resolution 
or until the fertility clinic is no longer 
contractually obligated to maintain the 
embryos, with the expenses for maintain-
ing the embryos to be paid by the person 
opposing destruction of  the embryos.94

Although the courts have adopted a vari-
ety of  tests to resolve such issues, thus far 
they have consistently ruled in favor of  the 
spouse who opposes use of  the embryos 
for procreative purposes. Massachusetts, 
New Jersey, and Iowa all based their rea-
soning in part on the fact that advance 
agreements to procreate or form other 
family relationships violate their states’ 
public policy and are unenforceable.95 
Tennessee, in contrast, was reluctant to an-
nounce any bright-line rule and strained 
to point out that its holding should not 
be read to provide an automatic veto to a 
party seeking to avoid parenthood.96

The only other state supreme court to 
have considered this issue, the Supreme 
Court of  Washington, limited its ruling 
to the contractual rights of  the parties. In 
Litowitz v. Litowitz,97 the couple had used 
the husband’s sperm and a donor’s eggs 
to create the embryos. Although only the 
husband had a biological connection to 
the embryos, the court found that both 
husband and wife had equal contractual 
rights. However, because the contract 
provided that the clinic could destroy the 
embryos after five years and more than 
five years had passed, the court assumed 
the embryos were destroyed and declined 
to rule on which party would control the 
embryos if  they did still exist.

In Roman v. Roman, described above, the 
Texas Court of  Appeals also followed a 
contractual approach. It observed that 
there was “an emerging majority view 
that written embryo agreements between 
embryo donors and fertility clinics to 
which all parties have consented are valid 
and enforceable so long as the parties 
have the opportunity to withdraw their 
consent to the terms of  the agreement.”98 
The court also gleaned from the handful 
of  Texas statutes that do address assisted 
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reproduction that the public policy of  the 
state would support this approach.99

Randy and Augusta had signed a con-
sent form in which they explicitly elect-
ed to have their embryos destroyed in 
the event that they divorced. Augusta 
claimed that she thought the provision 
only applied to embryos that remained 
after at least one attempt at implantation, 
but the court found that the agreement 
was clear and unambiguous: “Although 
Augusta’s choice may not have been fully 
considered, the evidence shows that she 
was aware of  and understood the signifi-
cance of  her decision.”100 

What all of  these courts have empha-
sized is that such disputes should be gov-
erned by statute and that these decisions 
should be confined as much as possible 
to the particular set of  facts encountered 
in each case. 

On the one hand, it makes sense to re-
quire any person who contributes genetic 
material to an embryo with the intent to 
become a parent to designate, in advance, 
what should happen to that embryo if  
it is not used for its initial purpose. The 
process alone should help couples think 
through future scenarios and commit 
themselves to a particular course that 
may reduce the likelihood that a dispute 
will arise. To that end, further regulation 
may be helpful. 

On the other hand, it is in the clinics’ 
best interests to have patients fill out con-
sent forms and it is likely that they now 
routinely collect information about what 
is to be done with unused embryos, ob-
viating the need for legislative mandates. 
Moreover, as many of  the cases above 
indicate, even where there are initial 
agreements, some disputes will inevitably 

arise and the courts must nevertheless 
adjudicate whether the agreements will 
be enforced.

If  allowing one progenitor to use an 
embryo against another progenitor’s 
objection amounts to forced procreation 
for the objector, should patients even be 
given the option to choose to have their 
embryos used by one partner or by others 
for procreative purposes? Perhaps such 
an option should come with a caveat that 
its selection requires mutual consent at 
the time of  actual use so that patients are 
on notice that enforcement of  this op-
tion is conditional. That solution, how-
ever, would seem to dictate that provi-
sions to discard the embryos or use them 
for research should always be enforced; 
otherwise we are back in the position of  
allowing one progenitor to use embryos 
against another progenitor’s will.

It may also be beneficial to have guid-
ance on what happens when donor gam-
etes are used to create embryos. Should 
sperm or egg donors have a say in what 
happens to an embryo to which they con-
tributed if  it is not used by the intended 
parents? In practice, it appears that a 
donor’s right to withdraw consent to the 
use of  gametes expires when the gametes 
are collected or, at the latest, when the 
gametes are used to create embryos. 

But if  an embryo is not used for its in-
tended purpose, should donors have the 
opportunity to indicate what they would 
like to happen to the embryos or to place 
limits on what may happen? Or should 
the embryos be treated as the property of  
the intended parents, with them having 
exclusive control over disposition? And 
should an intended parent who used a 
donor have as much say as an intended 
parent who contributed sperm or eggs?

We should 
ensure that 

such guidance 
reflects 

progressive 
values and 

does not violate 
or undermine 
constitutional 

protections.



w w w . a m e r i c a n p r o g r e s s . o r g D E C E M B E R  2 0 0 7

��

These questions have the potential to 
challenge and test our most core values, 
among them:

When the right to procreate clashes 
with the right not to procreate, which 
one should prevail?

Does our answer change when we 
are talking about an established 
pregnancy in a woman versus an 
embryo in a lab?

ß

ß

What do we mean by consent, and 
how long does it last? 

As with child custody disputes, fights over 
embryos can be incredibly fact sensitive 
and courts will no doubt have to resolve 
these disputes from time to time. But 
despite the nature of  these suits, they can 
still benefit from legislative guidance. We 
should ensure that such guidance reflects 
progressive values and does not violate or 
undermine constitutional protections.

ß
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