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acial profiling and genetic privacy are two related issues that together present a
R singular problem for policymakers: How do we reconcile our desire for excel-

lent police work with maintaining criminal investigation protocols that respect
the rights of citizens? Two recent criminal cases, one in Virginia and the other in Loui-

siana, encapsulate the problem.

Charlottesville, Virginia

Jeftery Johnson was grilling steaks for the Aberdeen Barn restaurant on the outskirts of
Charlottesville, VA, in March 2004. It seemed like an ordinary night until the police
came calling.' The officer told Jeffery that he was a potential suspect in a series of rapes
that had recently occurred in the area since 1997. The assailant had been identified as
an African American. Jeffery Johnson is an African American.

What the officer wanted to do was to run a swab on the inside of Johnson’s cheek in or-
der to check his DNA against the DNA from the crime scenes. One can only speculate
what thoughts went through Jeffery Johnson’s mind at that moment. The steaks might
burn. His boss might get mad and fire him. People might think he was a criminal. He
might even be arrested—even though he was innocent.

It would certainly be understandable if he were very confused and felt a range of emo-
tions from shame to anger to indignation. Should he go outside with the police or should
he stand up to them? Even today, it generally isn’t such a good idea for an African Amer-
ican to cross a southern police officer.? Jeffery Johnson decided to go outside and cooper-
ate, as did 186 other young African American males in the small college town.

A month later, Police Chief Timothy J. Longo Sr. said that out of around 690 possible
leads about 400 were quickly eliminated because their DNA samples were already in
the state database or because they had been incarcerated when the rapes occurred.

This left 197. Of these,187 agreed to the police swab-on-the-street operation.10 did not.

One of these was University of Virginia graduate student Steven Turner, who twice
has refused to be tested. His reason: “Because the suspect is Black, every Black man is a
suspect. The more indiscriminate the search, the closer it is to discrimination. What are
we going to do about this as a community?”?
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Mr. Turner asks the crucial question. As
events unfolded in this case it turned out
that the rapist didn’t really fit the profile
that the police had in mind. The perpe-
trator was not young and single. He was
not a college student. Instead, he was a
married blue-collar worker with a family.
It is true that he was African American,
but he was not in the criminal database
nor was he within the group chosen for
DNA swabbing. It would seem that in
this case the use of racial profiling was
not effective in solving the crime.

Baton Rouge, Louisiana

In 2003, police in Baton Rouge, LA were
investigating a serial killer of White wom-
en. The police collected samples from
around 1,200 White men in a manhunt
reminiscent of the police in Charlottes-
ville.* The round up of samples was not
conclusive.

Then police turned to Tony Frudakis, a
molecular biologist who thought he had
discovered very subtle genetic markers for
race. He took the samples from the crime
scene and determined that the perpetrator
was not White but Black. This changed
the focus of the police’s investigation that
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was ultimately successful—even if the sci-
ence behind the about-face by the Baton
Rouge police is still in dispute.

In both cases, though, the broad sweep-
ing collecting of DNA samples was not
effective. Unless the country maintains a
national DNA database—a position this
paper will argue against—such moves
seem ineffective. And since they imply
human rights violations, these DNA tests
should not be used as a criminal investi-
gation procedure. Yet other uses of DNA,
particularly when it is the focus of match-
ing a person—already a suspect due to
other primary factors—to crime scene
evidence should certainly be permissible.

Both cases in Charlottesville and Baton
Rouge, however, present dual questions
of how much we should encourage or
allow racial profiling in our criminal
investigation procedures and what safe-
guards should be set in place regarding
genetic privacy. This paper will address
these two questions in detail in the pages
that follow to provide policymakers with
some clear philosophical guidelines now
that police use of DNA as a forensic tool
for criminal investigations is becoming
more widespread.

DRAWINGS NOT ENOUGH TO MERIT SWAB-ON-THE-STREET DNA TESTS

Police sketches that prompted DNA sweeps by police in Charlottesville, VA and Baton Rouge, LA next
to photos of the actual assailants. The composite sketches did not merit such police action.

Images from Charlottesville Police Department and Lafayette Parish Sherriff's Office and F.B.1.
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Racial Profiling

acial profiling has been a widespread police investigative technique that has not

drawn very much philosophical attention, though it has been the focus of at-

tention among social scientists.” Different authors have variously defined racial
profiling. Three of the most common descriptions of racial profiling are that it:

= Constitutes the intentional consideration of race in a manner that disparately im-
pacts certain racial minority groups contributing to the disproportionate investiga-
tion, detention, and mistreatment of innocent members of those groups.®

= Occurs whenever a law enforcement officer questions, stops, arrests, searches, or
otherwise investigates a person because the officer believes that members of that per-
son’s racial or ethnic group are more likely than the population at large to commit
the sort of crime the officer is investigating.’

= Consists of any police-initiated action that relies on the race, ethnicity, or national
origin and not merely on the behavior of an individual.?

Among these definitions, the first imputes the investigating officers with “intentions” that
have the effect of being racist. If intentions confer their characteristics to their effects,
then if the effects are racist, one can logically infer that the intentions are, too. Thus, the
first definition impugns all officers that pursue racial profiling as doing so out of racist
motives. This may or may not be true, but it would not be disinterested to fashion one’s
definition such that our judgment of its propriety were prejudged by its very formulation.

The second definition is better on this score. In this case it is the officer’s belief that
there is a correlation or causal connection between one’s likelihood of being a criminal
and one’s racial or ethnic class membership. The belief of the officer in this instance
constitutes the nature of inductive logic and is either a proper or improper application.

The third definition is very factual. The officers look at race and not the actions of the
individual in question. The third definition, however, does not tell us w#y an officer
would do this. Presumably all police behaviors are motivated by reasons. The most logi-
cal reasons that might be brought forth are either those of racism—admitted or not—or
of inductive claims about correlation or cause.
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Some say racial
profiling may be
racist, but it is
only the conduit of
a deeper societal
racism, which
means—or at least
implies—that the
practice itself is
not racist.

Authors who support racial profiling use
the third definition. Perhaps for this rea-
son they leave the motivation to engage
in racial profiling from their definition,
which is unacceptable. Any good defini-
tion should contain within it the reasons
why.? Therefore, this paper will assume
the factual basis of the third definition
with the understanding that it must be
supplemented with either of the motiva-
tions of the first two.

Evaluation of the Motives
for Racial Profiling: Racism

Most people would agree that if racial
profiling were based upon racist motives,
then it should be rejected as a police in-
vestigation procedure, since most people
would agree that racism is immoral.'” In
a recent article, however, Mathias Risse
and Richard Zeckhauser at the John

F. Kennedy School of Government at
Harvard University set forth an interpre-
tation of the relationship between racial
profiling and racism that makes the issue
more complicated to judge."

In their article they argue that racial
profiling is an “expressive” harm. “[T]he
harm that is attached to a practice or an
event is ‘expressive’ if it occurs primarily
because of harm attached to other prac-
tices or events.” In other words, racial
profiling may be racist, but it is only

the conduit of a deeper societal racism,
which means—or at least implies—that
the practice itself is not racist. Racial
profiling only expresses the underlying
racism of the society and is therefore a
neutral character in the scheme of things.

With racial profiling or without it, all
things being otherwise equal, the same
amount of societal racism will exist and its
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various expressions will remain constant,
presumably because the loss of one ex-
pression will be compensated for through
other expressive outlets. If this is the case,
the authors argue, then racial profiling—
as such—should not be a public concern.

If this argument is true, then concern
over racial profiling as an expression of
racism might be moot. The same amount
of racist expressions will exist in the soci-
ety with or without profiling. This paper
takes exception to that position, contend-
ing that two fundamental premises of the
argument are wrong because:

= Expressions are not neutral in content.

= The overall amount of racism in a
society is not itself primary but is the
result of its expressions.

So would society tackle the underlying
racism that stains the practice of racial
profiling? First of all, from a philosophi-
cal perspective, there is a normative over-
lay to all our expressions of what we will
accept as_facts in the world."”? We cannot
pretend that there are entirely value-free
facts. This is because what we hold to be
facts are various data that are integrated
into our personal and community world-
view conceptions with particular flags
attached. These flags relate to the status
of the claims: from the necessary to the
contingent—a continuum.

Second, the overall amount of racism in
a soclety is not itself primary but is the
result of 1its expressions. If one were to
claim—as Risse and Zeckhauser do"—
that the underlying societal racism is rela-
tively invariant to any particular expres-
sion, then the causal connection between
phenomena is that a racist society creates
all the incidents of racism that occur

org
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within the society. The causal force is
the society so that no single racist action
matters.

A second option would assert that the
racist actions of people in the society
create a racist society. This causal mecha-
nism suggests that we lower the amount
of racial incidents so that we might lower
the amount of racism in the society.

The first option really begs the question
of where societal racism comes from in
the first place. The origins of the ex-
pressions are given, but where does the
racism arise? Is it innate? Is it a law of
nature similar to the Laws of Thermo-
dynamics? It would seem to this author
that the first option only works with some
sort of fanciful, foundational posit as just
suggested. This would be a tremendous
burden of proof to accept.

The second option gains its plausibility
from a sort of logic of induction. It is
the expression of particular racist acts
that gives rise to the class concept.'* This
seems to follow the way we generally
create attitudes and dispositions. If the
second option were true, then the elimi-
nation of an expression of racism might
affect the nature of societal racism since
the summation would be decreased and
the consequent is dependant upon the
precise make-up of the antecedent.

The result is that we should take very se-
riously each and every actual expression
of racism with prompt and effective mea-
sures because the character of society’s
ethical worldview is at stake.

This sub-section has examined the posi-
tion of racial profiling from the first
definition that links racial profiling to
expressions of racism. It has argued that

those who would support racial profil-
ing despite this link are wrong, thus those
who accept this model of racial profiling
should seek its elimination as a technique
in police investigation procedures.

Evaluation of the Motives
for Racial Profiling: There

Is a Correlation or Causal

Connection

The second definition emphasizes a utili-
tarian benefit to racial profiling because
either there is a correlation connection
between targeted minorities and crime or
there is some sort of causal connection.
Regardless of the mode of connection,
proponents say that if you want to protect
the law-abiding citizens and if profiling is
a highly effective means of criminal inves-
tigation," then the police should use it.

This paper argues that racial profiling is
actually ineffective. The literature spe-
cific to analysis of the efficacy of racial
profiling in criminal cases i3 split on this

issue,'®

but debating the merits of inter-
preting empirical studies of police opera-
tions is not germane to this paper’s larger
philosophical purpose. What is germane
is the empirical claim that because some-
one 13 African American—or Latino or
white—they are more likely to commit

a crime. There are simply no scientific
grounds for these claims. This is because
there is no biological mechanism that
would suggest that this is the case. Such
a claim would require an account of why
one racial group or another would be
criminal by nature.

In fact, the current biological evidence
seems to be moving in just the opposite
way. Recent DNA analysis shows that
the genetic difference between the races
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What is germane

1s the empirical
claim that because
someone is African
American—or
Latino or white—
they are more
likely to commit a
crime. There are
simply no scientific
grounds for these
claims. This s
because there

1s no biological
mechanism that
would suggest that
this is the case.
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is very small at best.'” This suggests that
there is no large-scale difference between
the genetic make-up of blacks, whites, or
Latinos (though the science on this is still
developing). Even the very categoriza-
tions of race may be biologically non-
robust and thus indefensible.'®

For those who tout correlations we must
ask why are there these alleged correla-
tions? Are they correlations of race or
really of social class? And if it is the latter,
then are people really responsible for be-
ing poor? Some are, perhaps, but most
are not." For these individuals must we
further burden them with a “guilty until
proven innocent” tag? This is what racial
profiling does. Individuals are stopped,
investigated, asked to allow a swab to be
rubbed against their cheek for DNA anal-
ysis on the basis of statistical correlation.
When you have done nothing wrong, you
do not deserve such treatment.?
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‘But it works,” proponents proclaim.
‘Workability,” however, should not be
our benchmark here. One can imagine

<

all sorts of Draconian police methods
that might work but are, in themselves,
unethical. What makes such tactics espe-
cially insidious is that they prey upon the
poor. As a society we should be working
to build the self-esteem of the poor and
not to further erode it (both for moral
and prudential reasons).

Statistical correlation should never be
used without evaluating the possible
cause of the correlation (in order to avoid
pure accidental linkages). When these
links point to factors beyond the control
of the agent—such as being poor—then
it is unjust to use this link to further de-
press their lives. Thus, both induction
and statistical correlation do not support
the use of racial profiling as a tool in po-
lice investigation.
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Genetic Databases of Non-Criminals:
Genetic Privacy

he second part of this paper concerns creating large, general DNA databases

that include those who are innocent of any crime. Such databases could be used

in two ways: for forensic population research, and for the forced acquisition of
genetic materials in the context of an active criminal investigation. These will be ad-
dressed in order.

Forensic Population Research

It might be much more efficient to create a genetic file on every person in a society so
that if there were any physical evidence at a crime scene that lent itself to genetic test-
ing, then there might be a very effective means of matching criminal to deed. In many
ways this is similar to the advent of fingerprint files. The only difference is that with fin-
gerprint files, the only people who are put in the database are those who have commit-
ted a crime or those who have for other reasons (such as job clearance, etc.) volunteered
to have their fingerprints put into the central files.

But there are some important differences between fingerprint files and DNA files.?! The
most important is that DNA files are more than mere identifiers; they can potentially
give a significant amount of information about an individual. This information can be
used against a person. For instance, if the DNA files showed that a prominent member
of society had the gene for alcoholism, this piece of information might be used as lever-
age (also known as blackmail) in order to get special preferment.

There is obviously a very great potential for corruption. In order to get to the root of
this grave potential for evil we must consider what the likely consequences are of such
a program. The widespread creation of genetic databases for the purposes of forensic
files pose a danger in at least two key areas: privacy and human dignity; and informed
consent. These two areas are linked, but let us examine each in order.

First there is the issue of privacy and human dignity. This paper posits that the right to
privacy is not absolute, but is contingent upon other moral claims. This is not a position
of utilitarianism, but recognition that there are times in which a person must give up
privacy when others in his community face a pressing loss of basic goods.?

If there were a fire or other natural disaster that occurred in Baton Rouge, LA, for exam-
ple, then people in Charlottesville, VA ethically should help the people from Baton Rouge
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If the police
research team
needs to cross

the line and

violate the rules of
implied consent
or otherwise fail to
respect the privacy
and dignity of the
potential research
subject, then that
police research
team is acting
unethically.

find food, clothing, and shelter until the
process of reconstructing their homes
might commence. It doesn’t matter that
some of the people in Baton Rouge would
rather not be bothered because they wish
to maintain their privacy and isolation.

The prospect of assisting police to cre-
ate genetic databases, however, 1s differ-
ent from the scenario of natural disaster.
This is because the creation of this data-
base is only remotely (and not proximate-
ly) related to helping specific people and
because the danger of personal harm

is much greater. For instance, when one
participates in such an experiment it is
often unclear who might obtain access to
the genetic records of Jane Doe. If gov-
ernments, insurance companies, or local
employers have any access, then all the
potential problems outlined above exist.”

It is also a mark of autonomy and dignity
to have control of your body (as much

as possible). To be pressured or forced
into participating in a widespread genetic
mapping of a population is to fail to
respect the dignity of the citizens. It is to
treat them as means only in order that
they might give blood for the genetic file.
Under these circumstances, ‘Mary Lane’
is seen only as a provider of genetic ma-
terials necessary for the grand concep-
tual scheme to be completed. Obviously,
this now runs into informed consent dif-
ficulties. If Mary’s dignity is to be consid-
ered a basic good, then she must be al-
lowed to say “no.” The very principle of
informed consent in research situations
involves the unforced choice of subjects
to engage in the project or to decline to
engage in the project.

The very dynamics of a comprehensive
genetic-testing program of a population
creates the situation in which a conflict
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of interests exists. On the one hand, the
police need a very large sample and so
there is incentive to do whatever is neces-
sary to bring this about. On the other
hand, there is the citizen’s right to make
her own choice through a careful process
of informed consent that may signifi-
cantly lower the sample and may;, in fact,
invalidate it.

If the police research team needs to cross
the line and violate the rules of implied
consent or otherwise fail to respect the
privacy and dignity of the potential re-
search subject, then that police research
team is acting unethically in its “means”
and has crossed the boundaries of the
limits of science into forbidden terri-
tory.** In order to address these concerns,
this paper argues that the same protocols
that have been observed in the creation
of fingerprint files—only charged crimi-
nals (who if found innocent will have
their files deleted from the database) and
those volunteering to be profiled will be
put into the base). There will be no wide-
spread genetic databases because of the
interference with the issues of autonomy
and informed consent.

Forced Acquisition of
Genetic Materials in an
Active Criminal Investigation

Many of the same arguments of the last
section apply here: privacy and human
dignity and informed consent. In this
case they are to be viewed in the context
of alegal system. In the United States,
human dignity and privacy are legally
protected through our Constitution, in-
cluding the amendments and their legal
interpretations. These interpretations
have created a range of protections for
the criminal suspect, who is considered to
be innocent until proven to be guilty.

org
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In the first instance, how is human dig-
nity a factor? Obviously, the point of
view differs when we ask this question of
the police officers or the suspect. From
the worldview of the police, they are only
trying to do their job, which is to serve
the people by protecting them from un-
warranted bodily harm.” In the course
of protecting the people, the police must
arrest those who have broken the law. In
order to arrest them, the police must be
able to investigate the crime using all the
tools scientifically available.

The question is what rules must the po-
lice abide by in their investigation? It is
certainly tempting for a person whose
goal it is to apprehend the guilty and to
protect the innocent to say that when
there is evidence at a crime scene, such
as in Charlottesville and Baton Rouge,
in which DNA markers exist that could
point to the guilty person that such
evidence should be used to its fullest
extent. This means first checking DNA
profiles against all profiles of those who
are criminals or who have voluntarily
given samples to public databases, such
as those who have served recently in the
military, since many of these individuals
have voluntarily rendered DNA samples.

But does it also include using intimidation
to solicit samples from those who have
committed no crime and for which there
are no verifiable actions upon which to
base reasonable suspicion? Here the point
of view of the suspect is important.

A person should only become a suspect
when his verifiable actions justify it. For
instance, if the crime scene of a mur-
der shows mud found only on an island
x, and if there had been a recent excur-
sion to island x, then the individuals who
took the trip (a previous verifiable action)
could become suspects.
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Membership in a particular racial or
ethnic group, however, is not a previous
action. Therefore, it should not be used
to make one a suspect in a case. In short,
it would not be enough to know that the
suspect in the rape case in Charlottes-
ville was a young black man to make all
young black men in a community into
suspects. Thus, if the critics of genetic
profiling in the Charlottesville case were
right that the police were using race
membership alone as their criteria for
being a suspect, then the police were not
justified in their actions.

But what if race were not the only crite-
rion but one of several (the others based
upon the past actions of the individuals
involved)? In this case various individu-
als could be targeted as suspects based
upon their actions. Race would then be
a secondary identifier (such as height
and hair color are often secondary iden-
tifiers). Given the difficult history in this
country between many police forces and
African Americans, it would only be fair
to make sure that race never becomes the
primary identifier.

In such a situation in which a suspect
were reasonably detained for question-
ing, then should we think of requiring

a DNA sample to be analogous to the
mandatory Breathalyzer test required (in
some states) of those under suspicion of
drunken driving? Or should it be under-
stood on the model that one must never
be required to incriminate himself (an
instance of informed consent)?

This is a difficult question because in the
first model the level of evidence is raised
to probable cause. The officer observes
driving behavior consistent with an alco-
hol-impaired driver and thus pulls over
the motorist in order to administer the
sobriety test. Our investigative proce-
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Given the difficult
hastory in this
country between
many police
forces and African
Americans, it
would only be
Sfair to make sure
that race never
becomes the
primary identifier.
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dures even extend to focusing upon a
given stretch of road that is known to be
frequented by drunken drivers and ad-
ministering a sobriety checkpoint where
everyone driving a car is tested—no profil-
ing, merely a blanket test.

The Charlottesville case would have been
different if’ everyone in the town had to
submit to the DNA swab test. But in this
event, we would have the same issues as
in the forensic population research dis-
cussed above, which this paper argues is
unjustifiable

What is different from the Breathalyzer
Test 1s that DNA testing can potentially
reveal so much more information: it is
potentially much more revealing (but not
a part of the original cause of suspicion).
Therefore, though it might be tempt-

ing to say that properly selected suspects
should be forced to submit to a DNA
test, this paper concludes that because
of the amount of the information being
conveyed, this amounts to being forced
to incriminate oneself and is a privacy
violation and not permissible. For these
reasons forced testing should be avoided.

Voluntary testing of otherwise properly
selected subjects, however, is permissible
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unless a coercive context is created by
which not agreeing to the voluntary test is tak-
en to be an admission of guilt. The police
should avoid these sorts of coercive con-
texts. They taint the nature of otherwise
permissible police DNA testing,

The upshot: allow voluntary DNA test-
ing of subjects in a criminal investigation
in which there is behavior that creates
reasonable suspicion that this particu-
lar individual may have committed the
crime. This reasonable suspicion should
be explainable (subject to future intersub-
jective review) and not merely based on
a gut feeling. Thus, DNA testing is not
used as the only identifier, but as part of
the portfolio of evidence that includes
reference to past actions.

Further, police should only concentrate
on information germane to investigation
and not on other facts about the subject
that might be garnered from the DNA
test. When the case includes crime-scene
DNA, and when those who are otherwise
suspected consent to provide DNA sam-
ples to prove their innocence, then there
is no issue—though the failure to provide
such evidence should not create a context
of presumed guilt.

org
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Conclusion

his essay began with the cases of racial profiling and genetic privacy in Charlot-
tesville, VA, and Baton Rouge, LA. In order to evaluate the police’s actions in
these cases it was necessary first to examine racial profiling and then to analyze

DNA profiling.

The first part of the paper argued that racial profiling is not an acceptable police proce-
dure. This 1s because racial profiling is an unjustified expression of racism, and because
both induction and statistical correlation do not support the use of racial profiling as a
tool in police investigation.

In the second part of the paper, DNA testing was examined both as an issue of creating
general genetic databases and regarding forced testing of suspects in a police investiga-
tion. In the first instance, general databases are rejected because they violate privacy
and human dignity and informed consent.

In the second instance, forced testing is not allowed for much the same reasons while
voluntary testing of suspects, whose past actions dictate that they are reasonably sus-
pected of committing the crime, is permissible. In such a situation, the DNA test would
fit into a profile of evidence that has already been established. Forced testing of suspects
amounts to being forced to incriminate oneself and so must be avoided.

This leaves us with a policy of only using race as a secondary identification factor
(analogous to a suspect’s height and weight) alongside voluntary DINA testing of those
individuals whose past actions provide reasonable suspicion of their having committed
the crime. And then the DNA test information should be restricted to the precise and
narrow issue at hand. If the suspect is found to be innocent, then the suspect’s DNA
profile (and any biological sample) should be destroyed.

This paper concludes that these policy parameters balance the police’s legitimate inter-
est in using the latest technology to solve crimes while protecting the rights of the inno-
cent, the presumed innocent, and the guilty. Such protections are necessary because effi-
ciency is not the only goal in criminal investigation. We must never forget that all social
institutions should exist within the context of justice.?
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Endnotes

1 The sources for this depiction of the case study come from: Glod, 2004: A 01; Associated Press Newswires, 2004; Pappa, 2004.

2 Brunson and Miller, 2006; Lavelle and Feagin, 2006; Prelow and Mosher, 2006; Pitts, 2006 | have been told by a veteran
Virginia police officer—with a Ph.D. in sociology—who | interviewed for this article that the old stereotype of the southern
racist police officer is a thing of the past. | have gotten differing views from some African Americans | talked to, even about
southern police who are African American. At the very least there may be various perceptions of racism that are felt by
African Americans and this affects their shared community worldview.

3 Brunson and Miller, 2006: 531.
4 For a brief description see Melba Newsome, “The Inconvenient Science of Racial DNA Profiling,” Wired, October 5, 2007,
available at http:/www.wired.com/science/discoveries/news/2007/10/dnaprint/ [last accessed December 8, 2007].
5 Some of the recent work from a philosophical angle include: Risse and Zeckhauser, 2004; Levin, 1999; Thomas, 1992; Adler,
1993; Corlette, 1993; Cox, 1993; Pojman, 1993; Levin, 1993. See also note #12 for reactions from the social scientists.
6 Banks, 2001: 1077.
7 (Gross and Livingston, 2002: 1415).
8 (Risse and Zeckhauser, 2004: 136).
9 Here I'm following the standard account of the role of definition first espoused by Aristotle, Posterior Analytics 1.6, 1.8.
10 The law on this is somewhat ambiguous. When v. United States, 1996 seems to allow racial profiling up to a point (the ratio-

nale for the traffic stop), though the decision is largely about being able to search a car for drugs after it has been stopped.

Risse and Zeckhauser, 2004: 131-170.

12 | depict this as the common body of knowledge in Boylan, 1988. A more applied example in the context of the intelligent
design argument can be found in Sarker, 2007.

13 Op. cit,, p. 146. The authors pose a thought experiment in which one expression of racism is eliminated and the overall
amount of racism remains the same. This implies that quantity of the phenomenon is independent of its expressions with
the result that the removal of any of those expressions is pointless.

14 This, however, may be criticized because of the possible confusion between the priority of knowing and ontological priority.
It may be the case that we inductively know in the way suggested in Table Two, but the ontological priority of the racism,
itself, may follow a different formula.

15 Some people would add “prevention” here—such as the profiling of Middle Eastern peoples and Muslims in the airports of
the Western world. This is undoubtedly correct, but beyond the scope of this essay.

16 Those who believe that racial profiling is effective include: Bork, 2003; MacDonald, 2001; Taylor and Whitney, 1999; Ward,
2002; Leitzel, 2001. Those who feel that it is not effective include: Lynch, 2002; Cole, 1999; Harris, 2002; Kennedy, 1997;
Engle and Calnon, 2004. An overview of the statistical validity of empirical studies can be found in Engel, Calnon, and
Bernard, 2002.

17 This is currently an issue that is in dispute. On the position that there is no significant genetic biological mechanism for
race see: Higginbotham, 2006: 1185-86; Barnshad et al., 2003: 578-589; Burchard et al., 2003: 1170-1175; and Cooper,
Kaufman, and Ward: 1166-1170. For the reverse see: Redon et al, 2006: 444, Bar, 2005: 809-815; Duster, 2006: 487-496.

18 It may, for example, be an arbitrary social construction that some phenotypic traits are considered to be of significance—
such as skin color—while others are not, such as detached ear lobes. For a critical discussion of the methods of social
construction see: Longino, 2002.

19 | explore the issue of deserts and economic starting points in Boylan, 2004: chapter 8.

2

o

Especially relevant here are: Mapp v. Ohio, Terry v. Ohio, and Delaware v. Prouse. These cases outline guidelines for search
and seizure (Mapp), reasonable search and discovery upon questioning (Terry), and restrictions on random auto stops and
detentions (Prouse). In fashioning new guidelines for police procedures the fundamental principles in these decisions offer a
good beginning.

2

At present, the construction of DNA data banks is still developing. Most of the time a general primer (e.g., T-7 ) is used to
designate particular human sequences. These are then digitized according to some protocol for one-to-one matching, usu-
ally for identification. The sample is often stored and when techniques improve, the information from the sequencing can

be much more revealing. A cautionary view of DNA population databases is evinced by Kaye, 2006: 259—while House, et al.
2006: 61-76 see a positive forensic future for the technique. Many of the questions raised in this section are based upon the
assumption of improved information mining techniques.
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22 By "basic goods” | mean those goods requisite for agency. | go into more depth on these and the basis of the ethical claim
for such in Boylan, 2004: chapter 3.

23 For a further discussion of some of these issues concerning the abuse of genetic data see: J. McEwen, 1995: 1487-1492 and
Mulholland and Jaeger, 1999: 317-326.

24 | claim that science—including forensic science—is bound by only working toward ethical ends and by only employing ethi-
cal means, see: Boylan and Brown, 2002: chapter 7.

25 | view “protection from unwarranted bodily harm” as a basic good of agency. For an argument on this see: Boylan, 2004:
chapter. 3.

26 This essay is based upon my recent essay: “Genetic Profiling: Ethical Constraints Upon Criminal Investigation Procedures”
Politics and Ethics Review 3.2 (2007): 236-252. | would like to thank the faculties and audiences at The Institute of
Philosophy and Public Policy at the University of Maryland and at American University where | delivered a version of this
essay. | would particularly like to thank Jeffrey Reiman (philosopher) , Judith Lichenberg (philosopher), and Michael Bolton
(criminologist) for their comments and suggestions.
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