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Introduction and Summary

Most nonelderly Americans with private health insurance—nearly 162 million 
in 2006—get their insurance from an employer.1 A significant number of  
these Americans—56 million—have one of  12 pre-existing health conditions, 

including asthma, cancer, depression, diabetes, and hypertension, which put them at 
greater risk of  facing financial difficulty, and even bankruptcy, because of  medical bills.2 

Some conservative health reform proposals seek to change how most Americans get 
their health insurance. These proposals could ultimately place many of  these 56 million 
Americans in danger of  not getting the care that they need because of  a lack of  access 
to adequate health insurance. 

Some of  the most prominent conservative proposals include: 

Providing a financial incentive for people to get health insurance coverage from  ��
a variety of  other sources—namely, individual health insurers but also professional 
associations and religious organizations

Eliminating the income tax exclusion for contributions to job-based health  ��
insurance and substituting a tax credit or tax deduction, regardless of  the source  
of  health insurance

Allowing individual health insurers to operate across state lines without complying with ��
the laws in the states in which they operate and without proposing a set of  national 
standards with which they must comply3 

These conservative proposals do not include provisions that help people who have a 
pre-existing health condition access health insurance, afford those choices that are avail-
able to them, or ensure that their health insurance adequately covers their condition. 
Instead, the proposals methodically undermine existing provisions that help them do so. 
This paper discusses the implications of  these proposed insurance reforms for people 
with conditions such as cancer, depression, diabetes, and heart disease. 

The Health Insurance Portability and Accountability Act of  1996, or HIPAA, created 
a federal floor of  protections in the dominant segment of  the private health insurance 
market—the group, or employer-based, market—against certain forms of  medical 
underwriting. Through medical underwriting, insurers determine how much of  a risk 
an applicant poses by evaluating their medical history, current medical conditions, age, 
and other factors. As a result people with a medical condition or a medical history may 
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be prevented from getting the insurance 
they need. Insurers engage in medical 
underwriting principally because they 
are concerned about consumers wait-
ing until they are sick to buy insurance 
(called adverse selection) and the health 
care costs associated with high users of  
health care. 

Given that 10 percent of  health care 
spenders represent 70 percent of  health 
care spending,4 insurers seek to avoid 
insuring those who fall or are likely to fall 
into that category. As a result of  medical 
underwriting, to the extent the law allows, 
an insurer will decide if  it should decline 
to offer insurance, exclude coverage for 
certain medical conditions, or charge a 
premium that is higher than the standard 
rate.5 HIPAA blunted many of  the harsh 
effects of  medical underwriting, reflecting 
a national ethos that the role of  private 
health insurance is not only to insure 
against a risk of  loss but to facilitate 
access to health care. 

This floor breaks down, however, under 
conservative proposals that focus on 
individual coverage and make significant 
changes to insurance market regulation. 
Ostensibly, employer-sponsored health 
plans will still be held to the HIPAA 
standard. Employees will still benefit 
from these protections, unless they buy 
insurance through an individual health 
insurer, a professional association, or a 
church. The latter choices—encouraged 
by these proposals to replace employer-
based coverage as the dominant players 
in the private health insurance market—
will not have an obligation to insure any 
of  the greater number of  people that 
will come to them with federal tax credit 

in hand for health insurance coverage. 
Instead, they could be subject to even 
fewer restrictions than apply to them now. 

This prospect would put people with 
existing conditions in serious jeopardy. By 
removing the practical ability of  states to 
enact laws that temper the sharp edge of  
medical underwriting, individual health 
insurers and professional associations will 
be able to limit their risks to younger and 
healthier persons. Some older, less healthy 
people will be left out. 

Those who can obtain coverage in the 
individual health insurance market may 
find themselves with insurance that does 
not adequately cover their health care 
needs and places them in a precarious 
financial position. Plans sponsored by 
employers will be at a competitive disad-
vantage resulting in the loss of  job-based 
coverage for Americans whose employ-
ers drop coverage. And states, which 
have been struggling with this issue for 
decades, will be left with an even tougher 
challenge than currently exists. Their 
efforts to cover the uninsured will be 
hampered by restrictions on the regula-
tory tools they will have available to them. 
The resulting uninsured population is 
likely to consist of  more people who are 
sicker, and therefore will likely be even 
more expensive to cover than it is pres-
ently.6 As a result, the states’ means to 
cover the low-income and the uninsur-
able, namely Medicaid and high-risk 
pools, will be further burdened. A lack of  
sufficient funding to address these issues 
only means a more substantial financial 
burden for those who require the most 
health care services. 
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Implications of conservative proposals 
for people with pre-existing conditions

The private health insurance market consists of  two distinct sources of  cover-
age: group coverage and individual coverage. In 2006, 62 percent of  Ameri-
cans under the age of  65 had group coverage from an employer, either as an 

employee or as a dependent of  an employee.7 It is by far the most valued benefit offered 
by employers. In 2004, 60 percent of  nonelderly workers reported in a survey that 
health insurance coverage was the most important benefit they received from their 
employer.8 Employers, while the dominant source of  private health insurance coverage, 
are not the only source. In 2006, nearly 7 percent of  Americans had health insurance 
coverage that they purchased on their own from an individual insurer.9 

The incentives to buy individual health insurance voluntarily or because of  the loss of  
job-based coverage could have severe consequences for those who have pre-existing condi-
tions because the laws that apply to job-based and individual health insurance differ con-
siderably. To understand how conservative health proposals would undermine the existing 
protections for Americans with pre-existing conditions, we must first examine the differ-
ences between employer-based group insurance and the individual insurance market.  

Job-based group health insurance

Through a combination of  federal and state law, job-based group health insurance 
provides greater protections from the medical underwriting process for people with pre-
existing conditions than individual health insurance. 

At the federal level, the Health Insurance Portability and Accountability Act of  1996 
prohibits the use of  some of  these medical underwriting practices. It protects employ-
ees and their dependents who have pre-existing conditions in part by prohibiting health 
plans sponsored by employers from:

Making people with pre-existing conditions ineligible for coverage because  ��
of  their health conditions.

Extending a pre-existing condition exclusion period for longer than one year (18 ��
months for late enrollees) and extending the period during which the health plan 
looks back to see if  a pre-existing condition existed to more than six months.

Charging unhealthy employees a higher premium than healthy employees.�� 10 

These and other federal protections apply across the employment-based group health 
insurance market. 
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In addition, legal protections under state 
law may apply to employment-based 
coverage depending on the nature of  the 
employer’s plan. The Employee Retire-
ment Income Security Act of  1974, or 
ERISA, bars states from regulating 
employer-sponsored health plans. As a 
result of  this federal law, coverage pro-
vided by employers that self-fund (i.e., 
pay for their share of  employee health 
care costs out of  their own general assets) 
is not subject to any additional insurance 
regulation by the states. 

But because the states regulate health 
insurance companies, any policies pur-
chased from a health insurer, even those 
purchased by an employer-sponsored 
health plan, must be in compliance 
with state insurance law, including laws 
that guarantee access, limit premiums, 
or define the scope of  coverage. In 
the group market, state laws generally 
reach small employers with less than 50 
employees since they less effectively pool 
risks among their employees on their own. 

In general, state laws are more com-
prehensive than federal laws, and thus 
workers whose coverage is fully insured 
often have broader legal protections that 

temper the effects of  medical underwrit-
ing. Almost all states, for instance, pro-
vide limits on the amount by which all 
small group health insurers in the state 
can vary the premiums among small 
employer groups for the same coverage.11 
In at least 10 of  these states, insurers 
cannot consider health status at all in set-
ting a small employer group’s premiums 
(called community rating).12 In addition, 
many states require insurers to cover 
certain conditions or providers. States 
may also enact other laws such as those 
that require insurers to permit physicians 
to make standing referrals and to have 
adequate provider networks.

Individual health insurance 

Protections that reduce discrimination 
against people with pre-existing condi-
tions in the group health insurance market 
often do not exist in the individual market.

Access 

As previously stated, federal law requires 
that all employer plans that offer health 
coverage make it available to all eligible 
employees regardless of  health status.  

State Insurance Reforms for Group and Individual Markets, 2007

Provision Group Market Reforms Individual Market Reforms

All Products Guaranteed Issue
51 (applied to small  
group policies only)

5

Prohibit Elimination Riders 51 13

12-Month or Less Limit on Pre-Existing 
Condition Exclusion Period

51 28

6-month or Less Limit on Pre-Existing  
Condition Lookback Period

51 16

Pre-Existing Condition Exclusion Period 
Reduced by Credit for Prior Coverage

51 26

Rating Restrictions
47 (applied to small  
group policies only)

18

Guaranteed Renewability 51 51

Source: Kaiser Family Foundation, www.statehealthfacts.org, 2007. Figures include research results on 50 states and the District of Columbia.
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With respect to the non-group health insur-
ance market, HIPAA only requires that the 
states identify a mechanism for obtaining 
non-group coverage, such as the individual 
health insurance market or high-risk pools, 
for those who have lost coverage held con-
tinuously for at least 18 months; exhausted 
continuation coverage (if  applicable); and 
meet other requirements, provided they 
do seek insurance within 63 days of  loss 
of  coverage.13 This population, called 
HIPAA-eligibles, is very small. Further, the 
federal law does not limit how much can 
be charged for this coverage.

Beyond the federal requirement that 
HIPAA-eligibles have access to non-
group coverage on a guaranteed-issue 
basis, states may require stronger pro-
tections and a few have done so. In five 
states—Maine, Massachusettes, New Jer-
sey, New York and Vermont—all individ-
ual health insurers must make coverage 
available to any individual who applies 
(called all products guaranteed issue).14 

There are 15 states that have access 
requirements, but they are more limited, 
and in many cases far more limited, than 

´

All Products Guaranteed Issue
	 ME, MA, NJ, NY, VT

Limited Guaranteed Issue
	 CA, ID, MI, OH, OR, RI, UT, WA, WV

Ltd. Guaranteed Issue / BCBS as Insurer of Last Resort
	 MI, RI

Blue Cross Blue Shield as Insurer of Last Resort
	 DC, MI, NC, PA, RI, VA

No Guaranteed Issue
	 AL, AK, AZ, AR, CO, CT, DE, FL, GA, HI, IL, IN, IO, KS, KY, LA, MD,  
	 MN, MS, MO, MT, NE, NV, NH, NM, ND, OK, SC, SD, TN, TX, WI, WY

State Guaranteed Issue Rules in the Individual Health Insurance Market, 2007
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these five states. They may, for example, 
require individual health insurers to issue 
coverage to a narrowly defined group of  
applicants or issue coverage to a limited 
number of  applicants during an open 
enrollment period once per year. In a 
few states, Blue Cross Blue Shield plans 
in that state must serve as an insurer of  
last resort.15 In most states, people who 
leave or lose job-based coverage and 
have a pre-existing health condition may 
find that the individual health insurance 
market does not offer them meaningful 
or affordable coverage options. 

Coverage adequacy 

For those who are offered individual 
health insurance, coverage under the pol-
icy may not be adequate for a number of  
reasons. First, in many states, coverage for 

pre-existing conditions can be excluded 
altogether. In 37 states and the District 
of  Columbia, individual health insurers 
can exclude coverage for an applicant’s 
existing or suspected medical conditions 
permanently or for an extended period 
(called an elimination rider).17 

Some states do not allow individual 
health insurers to impose elimination 
riders. In those 13 states, an insurer can-
not, for example, amend the policy of  a 
person with asthma or cancer to exclude 
coverage for her asthma or cancer treat-
ment, supplies, and medications.19

Insurers can also impose lengthy pre-
existing condition exclusion periods dur-
ing which they can exclude coverage for 
a certain medical condition that existed 
for a specified period of  time prior to the 
insurer issuing coverage (called a look-

Elimination rider: A condition that amends the insurance policy  
to exclude coverage for a specific medical condition, body part,  
or system either permanently or for an extended period.  

Exclusion Period: Time during which an insurer can exclude  
coverage for a certain medical condition that existed for  
a specified period of time prior to the insurer issuing coverage.

Guaranteed Issue Laws: Laws that prohibit insurers from  
rejecting otherwise eligible applicants based on health status.

Lookback Period: The time period prior to the issuance of  
coverage in which the insurer can examine if the individual had 
and/or was treated for a specific health condition. 

Medical Underwriting: Process by which insurers determine how 
much of a risk an applicant poses by evaluating their medical his-
tory, current medical conditions, age, and other factors.

Rating Restrictions: There are two categories of rating restriction 
laws that apply: community rating laws and rate band laws. 

	R ate band laws limit the extent to which insurers can vary premi-
ums based on health and other factors (such as age and gender). 

	P ure Community rating laws prohibit insurers from varying 
premium rates for the same policy. 

	A djusted community rating laws prohibit insurers from 
considering individual health and claims experience when setting 
premium rates but may permit insurers to vary the premium based 
on other factors such as age and gender. 

Health Insurance Glossary
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Pamela (62) and her husband retired early. They live in Ohio. Pamela is a four-year cancer survivor and 
the ordeal made them realize how important it is to slow down and enjoy their lives together. They 
elected COBRA and it is about to run out, at which point they will be HIPAA-eligible. In Ohio, that means 
Pamela must be eligible for certain policies without regard to her health status. Unfortunately, insurers 
can charge a great deal for these HIPAA policies. One offered her a policy for $1,900 per month, just for 
Pamela. Another quoted a premium of $800 for a policy with a $5,000 deductible (also single coverage). 
By contrast, the COBRA premium for the couple is currently $650 per month. Pamela asked the insurer 
that provides her COBRA coverage if any cheaper options are available. The insurer said Pamela would be 
turned down for those policies until she has been cancer free for 10 years. Pamela thinks she should be 
applauded for surviving cancer, not penalized.16

Denial Due to Pre-Existing Condition

back period). In almost half  of  the states, 
individual health insurers can impose a 
pre-existing condition exclusion period 
that lasts for more than one year. In more 
than one-half  of  the states, individual 
health insurers can look back more than 
six months before the date coverage was 
issued to identify pre-existing conditions.20 

In Texas, for instance, if  an insurer issues 
coverage to an applicant who suffered 
from a condition like depression in the 
five years prior to applying for insur-
ance, it can exclude coverage for that 
condition for up to two years.21 Notably, 
there are states in which there is no legal 
definition of  what constitutes a pre-exist-
ing condition and no limit on how far 
back into an applicant’s medical history 
an insurer can look or how far into the 
future it can exclude coverage for a  
pre-existing condition.22 

Group health plans are required to 
reduce the length of  the pre-existing 
condition exclusion period by the num-
ber of  months a person covered under 
the plan had continuous coverage within 
63 days before joining the group. About 
one-half  of  the states apply this same 
rule to individual health insurers as well. 
This is a meaningful protection because 
many people who seek individual health 
insurance coverage are doing so because 

they have recently become uninsured due 
to the loss of  a job, divorce, or loss of  
dependent status. It is also an important 
protection because pre-existing condition 
exclusion periods of  any length of  time 
can adversely affect health care access for 
a person with pre-existing conditions. 

To the extent a pre-existing condition 
period applies, though, policyholders can 
be subject to ongoing underwriting under 
a process called post-claims underwriting. 
If  a policyholder files a claim for a health 
condition in the year or two after buying 
the policy, the insurer may investigate if  
the condition existed or had been treated 
during the look-back period before the 
policy was issued. If  so, the exclusion 
period applies and claims related to that 
condition will be rejected.23 

Apart from specific coverage limitations 
imposed on individuals’ pre-existing con-
ditions, it is generally true that individual 
health insurance policies offer signifi-
cantly less coverage compared to job-
based group health plans. Policies in the 
individual market are more likely to not 
cover or to cap coverage for certain types 
of  services (such as maternity care, men-
tal health care, and prescription drugs). 
For those who want or need coverage for 
these services, a rider, if  available, would 
need to be purchased at additional cost. 
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Moreover, individual policies tend to 
impose much higher deductibles and 
other cost-sharing for services that are 
covered.24 One study found that actuari-
ally, individual insurance covered only 
63 percent of  the average policyholders’ 
medical bills, while group insurance cov-
ered 75 percent. Among sicker-than-aver-
age policyholders, the discrepancy was 
even greater. For those whose medical 
expenses ranked in the top 25th percen-
tile of  the population, individual policies 
covered 66 percent of  expenses while 
group insurance covered 85 percent. 
Similarly, for the healthiest policyholders, 
individual policy coverage also did not 
compare well. For those whose expenses 
ranked in the bottom 25th percentile, 
individual health insurance only covered 
30 percent of  expenses while group insur-
ance covered 67 percent.25 

Affordability of premiums 

In the individual health insurance market, 
even those with pre-existing conditions 
who find an insurer willing to issue cover-
age for their condition may find it unaf-
fordable. Insurers consider a range of  
factors, to the extent permitted by state 
law, when setting premiums. In addition 
to health status, age also has a signifi-
cant bearing on premiums, since health 
care use rises as people age. Premiums 
for a policy that covers a 60-year-old can 
be two to four times the premium for a 
policy that covers a 25-year-old.26 

Insurers consider other factors, such as 
geography and occupation, when setting 
the premium as well. There are 18 states 
that impose some form of  rating restric-
tion in the individual market, limiting the 

State Portability Rules in the Individual Health Insurance Market, 2007

Provision # of States States

Limits Pre-Existing Condition Exclusion Period  
to 12 Months or Less and Look-Back Period  
to Six-Months or Less

14
ID, KY, MA, MI, NH, NJ, NM, NY, ND, OH,  

UT, VT, WA, WY

Prohibits Elimination Riders 13 CA, ID, IN, KY, ME, MA, MI, MN, NJ, NY, OR, VT, WA

Credits Prior Coverage 26
CA, CO, CT, FL, ID, KY, LA, ME, MA, MN, MT, NH, NJ, 
NM, NY, NC, ND, OH, OR, SD, TX, UT, VT, VA, WA, WY

Source: Kaiser Family Foundation, www.statehealthfacts.org 2007. Figures include research results on 50 states and the District of Columbia.

Andy (59) just changed jobs and moved to Georgia. His former job, in North Carolina, provided health 
benefits and Andy was eligible for COBRA, but no doctors where he lives now are in the former plan’s net-
work so COBRA didn’t seem worthwhile. His new job doesn’t offer benefits, so Andy must buy a policy on 
his own. In 2001, he was diagnosed with non-Hodgkin’s lymphoma and treated successfully. He’s been in 
remission ever since. Even so, he’s finding this history makes it extremely difficult to buy health coverage. 
The first insurer he approached turned him down. A second offered him a policy, but with a rider (amend-
ment) that would exclude coverage for any type of cancer for 10 years.18

Exclusion of  Pre-Existing Condition
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extent to which the insurer can consider 
health status, age, gender, occupation, 
or geographic location in setting pre-
miums. Of  the 18 states, seven prohibit 
insurers from making any adjustments to 
premiums based on health status (called 
adjusted community rating). One of  
these seven states (New York) also pro-
hibits insurers from adjusting premiums 
by age, gender, and other factors (called 
pure community rating). The remain-
ing 11 states impose what are called 
rate bands. Rate bands limit the extent 
to which insurers can vary premiums 
among policyholders based on health, 
age, gender, or other factors.27

The remainder of  the states and the Dis-
trict of  Columbia impose no parameters 
on what factors insurers can consider in 
setting premium rates. As a result, the 
coverage that can be obtained is too 
expensive to buy for many individuals  
in poor health. 

Access, affordability, and  
adequacy over time 

Once an individual insurer issues cover-
age, federal law does require that it renew 
that coverage, unless the person does not 
pay the premium, commits fraud, fails to 
comply with plan terms, or the plan no 
longer operates in that geographic area.29 
This rule is designed to prevent insur-
ers from dropping policyholders after 
they become sick. There are no federal 
limits, however, on how much the insurer 
can increase premiums upon renewal, 
although there are some at the state level. 
State laws governing renewal rating vary. 

Those who become older or sick after 
obtaining health insurance may find 
their coverage increasingly unafford-
able over time. In many states premiums 
can increase as a policyholder ages. In 
addition, while premiums may be afford-
able at the outset, additional renewal 

State Rating Rules in the Individual Health Insurance Market, 2007

Provision
No. of 

States/DC
States

Community Rating Prohibited 7 ME, MA, NJ, NY, OR, VT , WA

Rate Bands 11 ID, IA, KY, LA, MN, NV, NH, NM, ND, SD, UT

No Rating Limits 33
AL, AK, AZ, AR, CA, CO, CT, DE, DC, FL, GA, HI, IL, IN, KS, MD, MI,  
MS, MO, MT, NE, NC, OH, OK, PA, RI, SC, TN, TX, VA, WV, WI, WY

Source: Kaiser Family Foundation, www.statehealthfacts.org, 2007. Figures include research results on 50 states and the District of Columbia.

Chuck, a 22-year old Virginian, sought individual coverage when he was laid off by a small employer. 
While the state does not require individual insurers as a whole to issue coverage to all comers, Blue Cross 
and Blue Shield in Virginia serves as an “insurer of last resort” in that state for those who otherwise could 
not obtain coverage. The premiums they charge for applicants with a medical condition (diabetes, in this 
case) are higher, however, and the $900 per month they required of him for coverage was more than he 
could afford.28

Premium Surcharges
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rate increases may be imposed based on 
the length of  time a policy has been in 
force (called “durational rating”). Further, 
insurers in the individual health insur-
ance market may simply stop actively 
marketing a given policy to new appli-
cants after that policy has been for sale 
for just a few years (to the extent permit-
ted under state law). This is known as 

“closing a block of  business.” 

After the block is closed, insurers will 
begin actively marketing a new policy  
to new applicants. Policyholders covered 
under the closed policy may also buy the 
new policy if  they are sufficiently healthy 

to resubmit to medical underwriting. Poli-
cyholders who have become sick will be 
stranded in the closed block. Without an 
influx of  new enrollees to moderate the 
average cost of  all policyholders, the pre-
mium for the closed policy can skyrocket 
at renewal after several years.30 Policy-
holders may try to moderate renewal 
premium increases by reducing cover-
age under their policy by, for instance, 
increasing their deductible and copay-
ments. Over time, however, the combined 
effect of  rising premiums and declining 
coverage can put people at risk for large 
out-of-pocket expenses if  they get sick. 

Martha, a self-employed woman who lived with her family in Alabama, learned about the pitfalls of indi-
vidual health insurance policies over time. After holding an individual health insurance policy for a number 
of years, she was diagnosed with diabetes. She increased the deductible and cost-sharing amounts on 
her existing policy to fend off significant premium increases. But, the combination of premium ($3,600 
per year) and cost-sharing amounts—$2,500 in deductible and $1,500 in other cost-sharing—was now 
reaching unaffordable levels. Her current insurer was obligated under federal law to renew her policy but 
no other insurer was obligated to issue her coverage. There was little possibility that she could get a more 
affordable policy with another insurer.31

Inadequate and unaffordable coverage over time
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The Conservative Proposals

Some conservative proposals would fundamentally change where many individuals 
get health insurance coverage and the legal protections that exist for people with 
existing health conditions. The following are three of  these proposals, and how 

they would alter coverage for those with pre-existing conditions.

Substitution of tax credits for job-based health insurance tax exclusion

Currently, the value of  private health insurance obtained from an employer is excluded 
from taxable income. The tax exclusion is one important reason why employers have 
been the primary source of  health insurance coverage for the nonelderly. 

Conservative proposals would repeal this income tax exclusion. As a result, employ-
ees would pay income tax on the health coverage provided by their employer. In the 
Universal Health Care Choice and Access Act (S. 1019), Senator Tom Coburn (R-OK) 
would partly repeal the income tax exclusion for job-based coverage and provide a tax 
credit of  up to $2,000 for individuals and $5,000 for families.32 Under this proposal, the 
amount of  tax an individual owes to the federal government would be reduced by the 
amount of  the tax credit. A person could, however, arrange to have the government 
send the amount of  the tax credit directly to an insurer.33 President Bush has also pro-
posed repealing the income tax exclusion, and substituting a standard tax deduction of  
$7,500 for individuals and $15,000 for families, which could be claimed by anyone who 
holds at least a high-deductible insurance policy.34 

Many others have explored alternative approaches to tax subsidies, including tax credits, 
because the tax exclusion only benefits those with private insurance who have job-based 
coverage, and it provides the greatest tax advantage to those with higher incomes.35 

With job-based coverage neutralized from a tax standpoint under these proposals, 
employees will have a new incentive to consider whether it is the best source of  cover-
age for them or if  competing individual health insurers can offer adequate coverage for 
better value. There are reasons which will lead some employees to remain with their 
job-based coverage, despite price, such as scope of  coverage, convenience, and trust that 
the employer would have better information on which to base a coverage decision and/
or serve as a more successful advocate than the employee would on his or her own.36 
But the average total premium for single coverage offered by an employer in 2007 was 
$4,479.37 This is compared to the average premium, according to one industry study, of  
$2,613 for single coverage in the individual market in 2006-2007.38 
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The lower price of  not necessarily com-
parable policies available on the individ-
ual market may entice many employees 
who are young and/or have limited to no 
pre-existing medical conditions to forgo 
employer coverage. As a result, employ-
ers will find themselves with a pool of  
older and sicker employees and fewer 
younger and healthier employees across 
which to spread the risk. Absent another 
viable and affordable alternative, employ-
ees who had previously declined to elect 
job-based coverage in favor of  individual 
coverage will enroll in the employer plan 
once they become ill. 

At its worst, this scenario could lead to a 
“death spiral” as the increased health care 
costs force the employer to raise premi-
ums and cost-sharing amounts and/or 
lower the scope of  coverage to such an 
extent that the plan no longer delivers 
value and employers stop offering health 
insurance. At its best, this scenario would 
lead to even higher cost-sharing amounts 
and scaled back benefit packages. This 
problem would be particularly acute 
among small employers.39 

Permitting sale of health  
insurance across state lines

Additional conservative insurance 
reforms include initiatives that will make 
the barriers to health insurance even 
steeper for people with pre-existing con-
ditions. Health insurers are licensed in 
each state in which they operate and are 

subject to the insurance laws of  those 
states, including laws regarding access 
to coverage, premiums, and scope of  
coverage. As noted above, state laws on 
private health insurance vary consid-
erably. Nonetheless, these approaches 
would allow individual health insurers to 
operate across state lines without adher-
ing to the standards that would otherwise 
apply to them in each state, giving insur-
ers virtually unfettered discretion in their 
medical underwriting practices. 

One of  the leading exemplars of  this 
approach is the Health Care Choice Act 
of  2007 introduced by Representative 
John Shadegg (R-AZ) in the U.S. House 
of  Representatives in December 2007. (A 
companion bill was reintroduced in the 
Senate by Senator Jim DeMint (R-SC).40 
Under the bill, an individual health insurer 
would only be subject to the laws of  the 
state in which it is licensed even if  it issues 
individual health insurance coverage in 
other states. In other words, an insurer 
could decide to obtain a license in and 
comply with the laws of  a state that lacks 
key consumer protections in the individual 
health insurance market, such as Alaska, 
Arizona, Nebraska, and Oklahoma. It 
could then proceed to operate in contra-
vention of  the laws of  states that seek to 
limit the use of  certain medical underwrit-
ing practices in the individual market. 

Allowing insurers to operate under one 
set of  rules could reduce administra-
tive costs and complexity. This proposed 
approach, however, would mean that 

Average Annual Premiums

Single Family

Job-Based Coverage (2007) $4,479 $12,106

Individual Coverage (2006-2007) $2,613 $5,799

Source: Kaiser Family Foundation/Health Research and Educational Trust Employer Health Benefits Survey 2007 and America’s Health  
Insurance Plans, 2007.
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each insurer operating in a state could be 
subject to dramatically different stan-
dards. This will further fragment the 
health insurance market and eviscerate 
the viability of  markets that guarantee 
access, restrict premiums, limit cover-
age exclusions, and/or mandate benefits, 
especially in states such as Maine, Mas-
sachusettes, New Jersey, New York, and 
Vermont, which have the most com-
prehensive protections. It will likewise 
undermine the laws of  other states that 
have some protections and effectively 
foreclose these and other states from 
strengthening any protections. 

Arizona and New York illustrate this 
dynamic well as they have dramati-
cally different rules regulating medical 
underwriting practices in the individual 
market. While Arizona has no reforms, 
New York has the most stringent reforms 
in the country.

An insurer who is licensed by the state 
of  Arizona could offer individual health 
insurance policies to residents of  the 
state of  New York without obtaining a 
New York insurance license. The insurer 
would not be subject to New York’s 
guaranteed issue or community rating 
laws when it issues policies to New York 
residents. Instead, it would be permitted 

to deny coverage based on health status 
and charge higher premiums. Nor would 
it ever have to cover any pre-existing 
conditions (as that term is defined by 
the Arizona-licensed insurer). It could 
even permanently exclude coverage for 
any pre-existing conditions. Competitors 
licensed in New York, however, would 
have to sell coverage to all applicants at 
community rates.

The Arizona-licensed individual health 
insurer could therefore choose to insure 
only the healthiest of  applicants from 
the state of  New York, leaving it to New 
York-licensed insurers to cover those with 
no other options. 

A 2001 study of  hypothetical applicants 
in various state individual health insur-
ance markets illustrates the potential 
effect of  the market segmentation that 
would result from this approach. A hypo-
thetical 24-year-old woman with hay-
fever, but otherwise healthy, submitted 
an application to nine individual health 
insurers in Tucson, Arizona. She received 
offers from eight of  the nine insurers and 
the average annual premium quoted was 
just under $1,500 for the year. However, 
the eight Arizona insurers restricted the 
benefits she would receive under the pol-
icy for her pre-existing condition. Insurers 

Comparison of Individual Health Insurance Market Provisions: 
Arizona and New York, 2007

Arizona New York

Guaranteed Issue No products All products

Rating Restrictions No rating limits Pure community rating

Maximum Pre-Existing Condition  
Exclusion Period

Unlimited 12 months

Maximum Look-Back Period Unlimited 6 months

Standard Used to Determine  
If Condition Pre-Existing

No legal definition

Objective standard: Conditions 
for which medical diagnosis and 
treatment were received during 
look-back period

Elimination Rider Permitted Prohibited

Source: Kaiser Family Foundation, www.statehealthfacts.org 2007. Figures include research results on 50 states and the District of Columbia.
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used different forms of  benefit restrictions 
from eliminating coverage for allergies 
and drugs to increasing deductible levels. 
One insurer offered coverage with an 
exclusion rider eliminating coverage for 
her entire respiratory system. A second 
hypothetical applicant, a 62-year-old man 
in poor health, also made nine applica-
tions in Tucson. He was denied coverage 
by six insurers. The average annual pre-
mium quoted by the three insurers who 
offered coverage was $10,584.41 

Both hypothetical applicants also applied 
for coverage under 10 policies in Albany, 
New York, where policies must be sold on 
a guaranteed issue basis and priced using 
community rating. Each applicant was 
accepted under all 10 policies. The aver-
age annual premium quoted was identi-
cal for both: $4,104. No insurer could 
apply an exclusion rider.42 

The comprehensiveness of  the laws in 
states like New York (not to mention its 
overall higher cost of  living) has contrib-
uted to the higher cost of  insurance in 
that state compared to others. There is 
evidence that younger and healthier New 
York residents are less likely to purchase 
health insurance in the New York mar-
ket because of  its cost.43 But it has been 
difficult to parse out the extent to which 
costs have been most affected by insur-
ance reforms or other factors.44 Research 
suggests that factors other than New 
York’s comprehensive reforms have con-
tributed to this problem since states in the 
same region with no reforms or moder-
ate reforms have experienced a similar 
trend.45 The barrier to coverage for the 
young and healthy because of  cost is a 
problem Rep. Shadegg and Sen. DeM-
int seek to address. In seeking to do so, 
however, their approach may create other 
severe consequences. 

It is unlikely that insurers in New York 
and other states that have attempted 
to limit medical underwriting by insur-
ers would be able to remain competitive 
under this proposal. More likely, this pro-
posal would trigger a “race to the bottom” 
with insurers seeking licensure in states 
with the most permissive laws. States may 
have no other recourse but to eliminate 
rules that protect those who most need 
health insurance coverage in order to 
keep these insurance companies in the 
market. As the young and healthy move 
to cheaper coverage options (so long as 
they remain young and healthy), locally 
based insurers will be left with a pool of  
older and unhealthy, higher cost enroll-
ees potentially leading to the same type 
of  “death spiral” described for employer 
plans earlier in this discussion. 

In addition, the Congressional Budget 
Office estimated that this bill as intro-
duced in the prior legislative session 
would result in loss of  coverage for about 
1 million employees and their depen-
dents.46 As a result, if  the Shadegg-DeM-
int approach prevails, a person who lives 
in the state that does guarantee access to 
coverage, limit premiums, or require limi-
tations on pre-existing condition exclu-
sion periods and compliance with benefit 
mandates could lose those protections. 

Encouraging the use of other 
sources of insurance

A third prong of  conservative health 
reforms would encourage individuals and 
small employers to purchase coverage 
from professional associations, churches, 
and other similar entities. For many years, 
however, the U.S. Congress has considered 
legislation that would encourage small 
employers to band together to promote 
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the sale of  health insurance through enti-
ties that would be called association health 
plans. There is a significant amount of  
commentary on these proposals.47 

One strong concern voiced about these 
proposals is that they would enable 
health plans offered by professional 
associations and others to override state 
laws that mandate coverage for the 
treatment of  certain conditions, provid-
ers, or populations. As of  July 2004, for 
instance, 47 states required health insur-
ers to cover diabetes self-management 
education, 50 states required them to 
cover mammograms, 21 states required 
them to cover colorectal cancer screen-
ings, and 37 states required them to cover 
off-label drug use for certain conditions 
like cancer.48 These consumer protection 
standards would not apply to individuals 
covered under these health plans. 

These bills would also give association 
health plans a competitive advantage over 
other groups because they would preempt, 
and not replace, other critical state laws as 
well in both the small group and individ-
ual health insurance markets that require 
that insurers guarantee access to coverage, 
and/or set premiums below certain levels. 
These proposals, like the other propos-
als discussed in this paper, seek to address 
important concerns but could further  
segment the health insurance market.  
As a result, premiums would increase for 
those still subject to state insurance laws 
and those most in need of  health care 
insurance would be left with few, if  any, 
affordable options.49 
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Supplemental efforts to  
make coverage available

Researchers have concluded that tax credits which are not adjusted for health 
and age will be of  far less benefit to those who are older and sicker than they 
will be to those who are young and healthy.50 The individual health insur-

ance (or other unregulated) market will not be a viable option for them even with some 
adjustment if  insurers are not required to issue coverage to people with pre-existing 
conditions or cover their pre-existing conditions. 

To address these concerns, some conservative proponents have turned to existing mod-
els, such as high-risk pools, to provide a coverage option for high-risk people. In S. 1019, 
Senator Coburn, for example, would require all states to establish a high-risk pool or 
an “alternative mechanism” to provide a coverage option for “medically uninsurable” 
individuals.51 Similarly, Representative Jeff  Fortenberry (R-NE) has proposed expanded 
federal funding for high-risk pools in his health reform legislation.52

High-risk pools, which exist in 33 states, serve as the only available source of  coverage 
for many who do not have job-based coverage and are rejected by individual health 
insurers as a result of  their underwriting practices.53 As of  December 31, 2006, how-
ever, the total number enrolled in those 33 pools was 190,361, with about 60 percent 
of  nationwide enrollment from only six states (Illinois, Maryland, Minnesota, Oregon, 
Texas, and Wisconsin).54 For the most part, high-risk pools have not been a viable alter-
native for the medically uninsurable largely because of  high premiums—an expected 
consequence of  a pool consisting almost entirely of  people with high-cost health care 
needs—and inadequate funding to subsidize the full cost of  providing insurance to a 
high-cost population.55 

Given that high-risk pool premiums are between 125 percent and 200 percent of  stan-
dard premiums in the individual health insurance market, it is not surprising that the 
premium burden is even more pronounced for older Americans. In some states those 
who are 50 to 64 years old are subject to monthly premiums in excess of  $1,000 per 
month for a policy with a $1,000 deductible.56 The federal government has made initial 
efforts to provide financial support to high-risk pools. It authorized $75 million per year 
for operational and bonus grants for the next several years and $15 million per year for 
seed grants to support the efforts of  states who want to establish a high-risk pool.57 

Health care spending for high-risk pools is, however, steep—about $1.6 billion for the 
approximately 190,000 people currently covered.58 The extent to which premiums 
cover high-risk pool costs varies among the states considerably. In no state, however,  
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do premiums cover the full medical 
claims and administrative costs of  the 
high-risk pool. Consequently, states rely 
on other sources of  funding in addi-
tion to premiums, most frequently from 
assessments on insurers but also through 
general state revenues and other sources. 

States have been actively grappling with 
this issue—how to increase the number 
of  people with health insurance while 
maintaining adequate and affordable 
coverage for those with medical condi-
tions—for decades, with varying degrees 

of  success. Massachusettes is implement-
ing the most far-reaching of  state efforts 
thus far to achieve universal coverage. 
Maine and Vermont have also enacted 
reform plans designed toward this end. 
As of  January 2008, there were 33 other 
states that had proposed universal cover-
age plans.59 A few states have experience 
trying to address this issue through non-
Medicaid related coverage expansion 
programs. But getting and maintaining 
the funding for these programs has been 
a very significant challenge.60 
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Conclusion

The conservative proposals discussed in this paper would restructure the health 
insurance marketplace without seeking to ensure that all Americans can get 
adequate health coverage. Instead, the restructuring process would redistribute 

the haves and the have-nots. Some who currently have health insurance will lose that 
coverage while some who do not have health insurance will gain coverage. Those who 
lose their coverage will not necessarily be able to replace it, or may not even be able to 
get health insurance that is adequate or affordable. 

Similarly, not everyone who is currently uninsured will be able to take advantage of  the 
financial incentives provided in some of  these proposals to buy health insurance. And 
those who voluntarily change coverage may find their new insurance inadequate once 
they become ill. Older and less healthy Americans would experience the most dramatic 
and adverse fallout of  all from this disruption. 

To better serve Americans when their health makes them the most vulnerable, propos-
als for reform will need to be carefully designed to move the nation’s health coverage 
system toward universal access to adequate and affordable coverage. 
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