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Executive summary

As presidential transitions approach, a flurry of new regulation typically occurs as the
outgoing administration moves to wrap up work and cement the president’s legacy. The
Bush administration was no different. It finished more significant regulatory actions in the
third quarter of 2008—the last quarter for which there is consolidated information—than

in any preceding quarter of the administration, according to data gathered for this report.

Attention now turns to the Obama administration and how it will respond. Just as admin-
istrations finish with a midnight flurry, new administrations begin with “crack-of-dawn”

actions designed to block or undo the outgoing administration’s work.

Such countermeasures take considerable energy and resources. Perhaps as a result, new
presidents typically initiate fewer regulatory actions, or rulemakings, in the first year of
their terms than in later years. President Barack Obama will have to change past practice if
he wishes to avoid this pattern and capitalize on his electoral mandate by quickly imple-

menting an affirmative regulatory agenda.

This report analyzes comprehensive new data on federal agency rulemaking, particularly
during White House transitions, from 1983 to 2008. The data put in context the Bush
administration’s midnight rulemaking and offer lessons for the Obama administration as it

assumes power. In particular, this analysis reveals:

* Regulatory output spikes in the final year of an administration. Cabinet departments
under Presidents Ronald Reagan and George HW. Bush finished more rulemaking
actions in the final year than in any other year of their administrations. President Bill
Clinton’s cabinet also increased its output in the final year, but completed considerably
more actions in 1994, the last year before the Republicans took control of Congress.

¢ Significant rulemaking also appears to increase in the last months of an administra-
tion. In addition to the Bush administration’s spike in output in the third quarter of
2008, mentioned above, President Clinton finished more “significant” rules in his final
quarter than in any quarter since 1995, the earliest year for which agencies regularly

reported on the economic and social importance of their regulations.
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¢ Administrations sometimes start regulations in the waning months that they are
unable to finish. President Clinton’s spate of midnight regulatory activity gener-
ated much press attention. But President George H.W. Bush’s cabinet began over 75
percent more notice-and-comment rulemakings in the final quarter of his term than
did President Clinton, and nearly 30 percent more than President Reagan. President
George W. Bush’s cabinet and executive agencies also initiated many new actions over
the last year, issuing as many or more notices of proposed rulemaking, or NPRMs, in
the first three quarters of 2008 as in any similar preceding period. The Obama adminis-
tration must decide whether to withdraw regulations proposed but not finished under

President Bush from agency regulatory agendas.

¢ Recent presidents have all immediately tried to block or undo some regulatory
actions of their predecessors. All four administrations analyzed in this report imposed
a temporary moratorium on rulemaking until their political appointees were in place
and withdrew at least some regulations that were started under their predecessor. In
both the Clinton and George W. Bush administrations, for example, the Department of
Interior withdrew the greatest number of rules from its regulatory agenda in the inau-
gural year. In addition, Presidents Reagan and George W. Bush suspended the effective
dates of regulations that had been issued in the waning days of the Carter and Clinton
administrations, respectively. President George W. Bush also signed a “resolution of dis-
approval” passed by Congress under the fast-track process of the Congressional Review
Act to repeal a rule designed to protect workers from repetitive stress injuries that was

enacted in Clinton’s closing days.

* President George W. Bush took unprecedented steps to make his last-year regula-
tions harder to overturn. In May 2008, White House Chief of Staff Joshua Bolten
informed executive agencies that they should not propose any new rules after June 1
and should finish rules by November 1, except in “extraordinary circumstances.” Major
economic rules generally cannot take effect for at least 60 days after they are issued.
The Bolten directive was, it seems, intended to block the new president from suspend-
ing the eftective dates of Bush rules, as the Bush administration did to the Clinton
administration. Agencies, however, did not always meet the November 1 deadline.
President Obama may be able to suspend the effective dates of major rules issued

within 60 days of his inauguration.

¢ Recent presidents have been much slower in initiating their own notice-and-com-
ment rulemakings. Cabinet departments and executive agencies, as groups, have started
tewer, not more, rules in the first year of a presidential administration than in later years.
In the first year of President Clinton and President George W. Bush’s administrations,
for example, the Environmental Protection Agency issued 75 and 45 proposed rules,
respectively, in contrast to 105 and 75 in their second years. The Department of Interior,
likewise, issued only 49 proposed rules in President Bush’s first year, the lowest annual

number during his administration.

2 Center for American Progress | Cleaning Up and Launching Ahead



* Emergency or interim rules sometimes spike in the first year of an administration.
Agencies can enact emergency or interim rules without prior notice and comment. Such
rules may be appealing to new administrations because they take far less time to issue.
These rules increased at cabinet departments, for example, in the first year of the Clinton

administration and in the first year of the George W. Bush administration.

To exert control over the rulemaking process, a new president should focus on two pri-
mary tasks: undoing undesirable actions of the outgoing administration as efficiently as
possible and formulating quickly his own regulatory agenda. This report proposes eight
steps, summarized in the box below, to foster this control. These reforms are, with one
exception, within the direct control of the executive branch. Because of potential legal

challenges, the executive branch must implement these reforms with care.

Recommendations

1. President Obama should immediately direct the cabinet and executive agencies
to pull unpublished rules sent to the Federal Register in the last days of the
outgoing administration.

2. President Obama should direct non-independent agencies to temporarily suspend
the effective dates of final regulations that have not taken effect and provide a short
justification for any suspension.

3. The White House should work with the Justice Department to settle certain
lawsuits challenging midnight regulations so that new agency leaders can revise
those regulations.

4. The White House should work with Congress to use the Congressional Review Act to
repeal undesirable midnight rules that have taken effect.

5. President Obama should direct agency heads to immediately establish new
rulemaking priorities, consistent with his agenda.

6. The presidential personnel office should work to quickly staff agencies critical to the
president’s regulatory priorities.

7. The White House should work with executive agency leaders to issue notices of
proposed rulemaking swiftly to implement the administration’s regulatory priorities.

8. The White House should work with agency leaders to determine which regulatory
priorities can be achieved without prior notice-and-comment procedures.
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Background

In the waning months of President George W. Bush’s administration, as some political
appointees fled government service, others worked to wrap up “midnight” regulations
before the inauguration of President Obama. The Bureau of Land Management, for
example, finished a rule after November’s election that it had proposed just four months
earlier permitting drilling for oil shale on federal land in western states.! In mid-December,
the Environmental Protection Agency promulgated a regulation proposed the preced-

ing year expanding the amount of hazardous waste that is free from incineration limits.>
These midnight regulations occurred despite an explicit directive in May from Chief of
Staft Joshua Bolten instructing agencies to finalize rulemakings by November 1, except for

“extraordinary circumstances.”

To be certain, the Bush administration was not unique. Right before President Clinton left
the White House his agencies finalized energy efficiency standards for washing machines
and established significant workplace ergonomic mandates to ward off musculoskeletal
injuries.* Indeed, during each recent transition, even if the next president was from the
same party as the departing one, the outgoing administration has tried to extend its poli-

cies through late-term regulatory actions.

The inauguration brings another set of regulatory actions designed to respond to the
actions of the outgoing administration. On President Bush’s first day in office, for example,
then-Chief of Staff Andrew Card issued a directive that sought to immediately block last-
minute Clinton actions. This “crack-of-dawn” directive prohibited agencies from sending
regulatory announcements to the Federal Register, unless a Bush appointee had approved
them; called for the withdrawal of Clinton regulations that had been sent to the Federal
Register but not published; and instructed agencies to suspend the effective dates of rules
that had been published but had not gone into effect.® The May Bolten memorandum
presumably was intended to take the last option off the table, since finishing regulations by

mid-November ensured they would be in effect before President Obama’s inauguration.

There is a certain irony in the Card memorandum. After all, eight years earlier, as secretary
of transportation, Andrew Card was trying to push a number of deregulatory measures
through before President George HW. Bush departed.® But Card’s actions, as cabinet

secretary and as chief of staff, nicely demonstrate the political cycles of rulemaking.
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The crack-of-dawn review is a big job, but a bigger job lies ahead. Eventually, a new admin-
istration must initiate its new regulatory (or deregulatory) programs. Not only are agency
rules a large portion of agency policymaking, they are also a significant part of all policy-
making. In 2007, Congress enacted 138 public laws.” By contrast, in that same year, federal
agencies finalized 2,924 rules, of which 61 were labeled as major regulations (having at

least an annual $100 million or other considerable adverse effect on the economy).®

These rules cover everything from the seemingly trivial (the size of holes in “Swiss”
cheese)’ to matters of life-and-death importance (a cap-and-trade system for power plant
emissions of sulfur dioxide and nitrogen oxide)."® Although agencies generally have
several tools at their disposal—regulations, adjudications, guidance, or policy statements,
to name a few—regulations (or legislative rules, as they are known to lawyers) are the

prominent mechanism of administrative policymaking."

Agency rulemaking, the process by which regulation is made, often follows notice-and-
comment procedures. After internal discussion and review, an agency begins the process
by publishing a notice of proposed rulemaking, or NPRM, in the Federal Register. The
agency then accepts comments from the public for a certain period, usually 30 or 60 days.
The agency reviews the comments and decides eventually to enact the rule (with or
without modifications, though the modifications must be a “logical outgrowth” of the
proposed rule) or to withdraw the proposed rule. There are some important exceptions
to these procedures, including interim final (or “good cause”) rules when the agency
believes it must act immediately."

This report focuses on midnight and crack-of-dawn regulatory activity, including comple-
tions of rulemakings, withdrawals of uncompleted rulemakings, and the initiation of new
rulemakings. The report then makes several recommendations for how a new administra-
tion can effectively unravel late actions by the outgoing administration and quickly start

implementing its own regulatory agenda.
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Agency rulemaking in
political transitions

Until recently, we knew remarkably little about agency rulemaking during political transi-
tions." This report analyzes political cycles of rulemaking using an extensive database of
agency reports in the Unified Agenda of Federal Regulatory and Deregulatory Actions,
from fall 1983 to fall 2008. Specifically, the report considers (1) the completion (and ini-
tiation) of regulatory actions, particularly before political transitions; (2) the withdrawal
of uncompleted regulations, particularly after political transitions; and (3) the initiation of

new regulatory programs.

On all these topics, special consideration is given to two important agencies: the
Environmental Protection Agency and the Department of Interior. The appendix

describes the data and methodology in more detail.

Midnight regulatory activity

As presidential transitions approach, outgoing administrations move to wrap up work and
cement their legacies. Others have remarked on efforts to “burrow” political appointees

into the career civil service,'* designate wide swaths of land for national

monuments,”® and grant presidential pardons.* This report focuses on

late-term regulatory actions. Number of final actions by cabinet =
departments, executive agencies, and %

Cabinet departments under Presidents Reagan and George H-W. Bush independent agencies -

finished more rulemaking actions in the final year than in any other By year, 1983 to 2008

year of their administrations. There was also a spike at the end of 1000

the Clinton administration, although it was not the administration’s

800~
most active year. President Clinton’s cabinet completed considerably
more actions in 1994, the last year before Republicans took control 600,
of Congress, than in his final year. Activity under the George W. Bush 400~

administration has been more constant, although numbers for 2008 200 ,—/\,\/\/\_/\/\__\

derive from the fall 2008 Unified Agenda and consequently miss at

0
imi I N A
least several months of the year. Similar patterns are observed when RGN G RC C AC RMIIR

comparing completions only in the November to January period each — Cabinet = Executive Independent

year (to get at the post-election/pre-inauguration period).
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Number of final actions by cabinet departments, executive agencies, and independent agencies =
c
By quarter year, 1983 to 2008 =
N
300 -
250~
200 -
150 -
100 -
SO*fMIMNI\ M«—/\/\M/V\AM‘/\”VA
0
FFFEF ST S S OIS '»“Q« 0
= Cabinet == Executive Independent
Figure 1 shows the number of regulations completed in each of the last Number of final actions by cabinet =
. . 2
25 years, from 1983 to 2008, by cabinet departments, executive agencies departments, executive agencies, and =
(such as the EPA), and independent agencies (such as the Securities and independent agencies “
Exchange Commission). Figure 2 displays these completions by quarter Fourth quarter of each year, 1983 to 2007
year for the same period. Figure 3 shows a slice of Figure 2, displaying 250 -
completions only in the fourth quarter (November to January). .
The tendency for midnight regulation is heightened for significant rule- 0
makings. The Unified Agenda has collected information on the impor- 100 -
tance of reported regulatory actions since 1995. Significant rulemakings 50 \/\/\/\r\/\/\/\
i
include actions that are likely to have an effect of at least $100 million .
on the economy or other considerable effects. Figure 4 charts significant S S N w@\ q/@“’ ,‘9@ ,\96\
completions by quarter year from 1995 to 2008. President Clinton fin- — Cabinet = Executive — Independent
ished more important actions in his final quarter than in any other quar-
ter for which agencies reliably submitted such data; President George W.
Bush similarly finished more significant regulatory actions in the third Number of significant final actions by =
quarter of 2008, the last quarter for which there are consolidated reports, cabinet departments, executive agencies, %
than in any preceding quarter in his administration. and independent agencies =
By quarter year, 1983 to 2008
Commentary on midnight regulations generally targets the completion 90 -
of rulemakings before a presidential transition. But sometimes agencies ?g )
start regulations in the waning months of an administration that they 60
are unable to finish. Figure 5 displays the number of NPRMs issued in 50
. 40
the November to January period, from 1983 to 2007. Much press atten- 3
tion was given to President Clinton’s spate of midnight regulatory activ- /\' /‘ A ,./
ity. But interestingly, President George H-W. Bush’s cabinet began over LAAN W ad N
75 percent more notice-and-comment rulemakings in the final quarter \ogf’ \qu \0,0»“ S \09"’ ,\96 S ,9@ ,96" '9& & '»ng @é %@‘b
of his term than did President Clinton and nearly 30 percent more than — Cabinet = Executive Independent
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President Reagan. President Bush presumably hoped and expected to Number of Notices of Proposed Rulemaking -a_"\
have a second term to push his (de)regulatory priorities. When he lost by cabinet departments, executive agencies, %
his 1992 re-election bid, it appears that he tried to push those priorities and independent agencies v
through before President Clinton took office."” Fourth quarter of each year, 1983 to 2007
250 -
Charts 1 and 2 display the number of final regulatory actions and 00
notices of proposed rulemaking in the last quarter of each year from
1983 to 2007 for the EPA and DO, respectively. The EPA proposed 150°
more rules in the final quarter of 1994 than in any other quarter of 100 -
the Clinton administration, right before party control in Congress 50- /'\_/\/i P/\/\/\’\,
shifted to the Republicans in both chambers in 1995. But the EPA o ! —
finished more rules in the final quarter of the Clinton administra- \0,‘8’ ,\q‘g) \0,‘9 \q‘@ ,\o,°’\ \q"?’ ,\q"f’ \o,q« ,\<>,°>q ,@Q\ ,@8’ ,9@ ,»QQ/\
tion, before President George W. Bush took office, than in any other — Cabinet = Executive Independent
final quarter and all but one other quarter (May to July 1999). The
DOI began and completed more rulemakings in the final quarter
of President George H.W. Bush’s administration than in any other Number of final actions and NPRMs by 2
November to January period in his term. the Environmental Protection Agency ’E
Fourth quarter of each year, 1983 to 2007 -
President George W. Bush is the only recent president to issue a 40
directive establishing rulemaking deadlines at the end of his adminis- 35
tration—June 1 for issuing proposed rules and November 1 for final 30
rules. Major economic rules generally cannot take effect for at least 25
60 days after they are issued. The deadlines set by the directive, which 20
was delivered in May by the White House chief of staff, Joshua Bolten, o
appear designed to ensure that the Bush administration’s midnight reg- 1::
ulations were in effect at the time of the new president’s inauguration. 0
In that way, the new president—as it turned out, President Obama— KIS & m@“’ '9& @@
would be unable to suspend the effective dates of those regulations, as B EPA Completions B EPA NPRMs
the Bush administration did for many last-minute Clinton rules. Some
agencies appear to have followed the Bush deadlines, but others did not.
Number of final actions and NPRMs by @
....................................................................................... the Department of the Interior E
Crack-of-dawn responses Fourth quarter of each year, 1983 to 2007 Y
70~
After political transitions, agencies try to assert control over the regu-
latory process. That control takes several forms. Table 1 summarizes
the use of various crack-of-dawn regulatory mechanisms by the past
four administrations.
All four administrations withdrew at least some regulations that were
started but not completed under their predecessor. They also imposed
a temporary moratorium on sending rulemaking actions to the Federal RICIIC GG R S PRIy
Register without approval (or on rulemaking activities themselves); this B DOl Completions M DOINPRMs
prevented the cabinet and executive agencies from regulating before
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TABLE 1
Crack-of-dawn responses, by president Number of withdrawals of regulatory 3
actions by cabinet departments, executive %
Moratoriumon .0 o val of Suspension agencies, and independent agencies o
President rulemaking (or uncompleted of effective
publication of pX dates of recently By year, 1983 to 2008
- rulemakings .
rulemaking) issued rules
450 -
Reagan X X X 400 -
350 -
George H.W. Bush X X 300 -
. 250 -
Clinton X X 200 -
George W. Bush X X X 150 -
100 -
50 ’s/.‘\ L
0
\°’® \q@ \qqﬁ\ \"’@ \qo’\ \°’qﬁ) \qq"’ '90/’\ \q@ ’\,@\ ’\9& ’\9& ’196\
the White House could install political appointees and determine its — Cabinet = Executive Independent
regulatory (or deregulatory) priorities. In addition, Presidents Reagan and
George W. Bush suspended the effective dates of non-independent agency
regulations that had been finalized in the waning days of the Carter and Number of withdrawals of regulatory =
H (=
Clinton administrations, respectively, but had not yet taken effect.'® actions by the EPA and DOI =
By year, 1983 to 2008 ™
A proposed but unfinished rule generally can be withdrawn for any 120 -
reason, without prior notice and opportunity for comment. Figure 6 100 -
displays the number of withdrawals of regulatory actions by cabinet
80~
departments, executive agencies, and independent agencies by year
from 1983 to 2008. Cabinet departments withdrew the most regulatory 60~
actions in 1995, the year Republicans took control of Congress, and 40 -
President Bush’s first two years, 2001 and 2002. Executive agencies by far 20-
cancelled the most rulemakings in 1995, a spike that mostly derives from o
regulatory terminations by the Internal Revenue Service. K F S S S S ’9& ,9@
= EPA = DOI
Figure 7 charts withdrawals for the EPA and DOI. The EPA cancelled
more regulatory actions in 1995 than any year. There was no significant
jump in withdrawals once President George W. Bush took office, perhaps Number of NPRMs by cabinet departments, =
because Clinton’s EPA left few uncompleted rulemakings. The DOI executive agencies, and independent agencies %
withdrew the most actions in 1993 and 2001, at the start of the Clinton By year, 1983 to 2008 @
and Bush administrations, respectively. Recall that President George H-W. 800
Bush’s DOI commenced a large number of rulemakings in its final year. 700 -
600 -
....................................................................................... 500 -
Initiation of new regulatory agendas 400 -
300 -
N o 200 —-*\_.\/\/\
New administrations can also exert control over the administrative 100 L\ DN——
state by commencing new notice-and-comment rulemakings. Figure 0
8 presents the number of NPRMs by cabinet departments, executive \q‘g’ \qu @‘9 ,3‘9 \q"’\ \q"?’ .\098 @“« \q"’q w@\ @S’ @6’ ,9@
agencies, and independent agencies from 1983 to 2008. Figure 9 dis- — Cabinet = Executive Independent

plays NPRM:s for the EPA and DOI for the same period.
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Under President Clinton, the DOI issued more NPRMs in the adminis-

tration’s first year than in later years. But generally cabinet departments Number of NPRMs by the EPA and DOI 2
and executive agencies—the agencies under the most presidential By year, 1983 to 2008 %
control—issue fewer NPRMs in the first year of an administration. 200 °
There are several possible explanations for this. Key leadership posi- 150 -
tions are frequently vacant at the start of administrations for long 100
periods of time."” Regulatory agencies may be in a holding pattern until
presidential appointees are confirmed. In addition, new administra- 50
tions typically give a great deal of attention to the midnight regula- 0
tion of the previous administration. Such review may distract a new \'338) \""g’) \""9 \q‘@ \qo’\ \°§) \“q% \Qo/’\ \"’o’q '»“Q\ '\9& w@c’ '»§
administration from moving forward with its own regulatory agenda. —EPA = DOI
Moreover, preparation of an NPRM can take significant time, often
more than a year. If a new administration diverges ideologically from
its predecessor, it may be starting from scratch in key areas, resulting in Number of interim rules by cabinet =
fewer NPRMs in the first year. departments, executive agencies, and %
independent agencies =2
When presidents enter the White House, they tend to look for more By year, 1983 to 2008
unilateral devices that allow them to make an immediate policy imprint. 160
Executive orders are a well-known example. Both Presidents Clinton 140 -
and George W. Bush issued more executive orders in their first year 120 -
than in other years of their administrations.” 100 -
80 -
Agencies can also issue emergency or interim final rules, without prior 60

notice and comment. Figure 10 charts the number of such interim rules 40 -
for the three major categories of agencies, from 1983 to 2008. These 20

rules may be appealing to new administrations because they take far

0
KPS PSSO S
less time to issue. Interim rules increased at cabinet departments in

the first year of the Clinton administration and in the first year of the = Cabinet = Executive Independent

George W. Bush administration. They also increased at executive agen-

cies in the first year of the Clinton administration and the first year of
the George H.W. Bush administration.
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Recommendations and conclusion

This report has shown that anecdotes of midnight regulations represent real trends in
agency rulemaking. It also has demonstrated less reported agency patterns during presi-
dential transitions—the withdrawal of uncompleted rulemakings by incoming presidents
and the absence of a large number of new rulemakings in the first year of recent admin-
istrations. The empirical findings indicate that incoming presidents should focus on two
primary tasks to gain control over the rulemaking process: undoing undesirable actions
of outgoing administrations as efficiently as possible and formulating quickly their own

regulatory agendas.

Responding to midnight regulations

Incoming presidents have competing demands for their attention. President Obama faces a
severe economic crisis and two wars abroad, not to mention demands for better homeland
security, wider health care coverage, and cleaner energy sources, to name just a few. When
it comes to the federal bureaucracy, a new president needs to act quickly and effectively to
address the varied midnight regulations of his predecessor while still juggling many other
tasks. Regulations issued after notice and comment generally can be rescinded only after
new notice-and-comment procedures, which is a lengthy process. There are a number of

steps President Obama can take to counter undesirable regulations more quickly:

President Obama should immediately direct the cabinet and executive agencies to
pull unpublished rules sent to the Federal Register in the final days of the outgoing
administration. The directive should make exceptions for regulatory actions responding
to statutory and judicial deadlines as well as for final rules necessary for public health and
safety. The directive also should not apply to independent agencies, such as the Federal
Communications Commission or Federal Trade Commission, because of their greater
legal protections, although the directive could ask such agencies to comply voluntarily as

was done under President George W. Bush.*!

President Obama should direct agencies to temporarily suspend the effective dates
of final regulations that have not taken effect and provide a short justification for
any suspension. Regulations do not take effect until 30 or 60 days (depending on their
significance) after they are finalized. That means a number of rules enacted in the closing
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weeks of the Bush administration still will not be in effect at the beginning of the Obama
administration. As with the first step, this directive should make exceptions for statutory
and judicial deadlines and should not apply to independent regulatory commissions.

Suspending the effective date of such rules raises several complex legal questions.

The suspension is an agency action, which is typically reviewable in court under the
Administrative Procedure Act if the challenger has standing to sue. Although judicial
review of agency action is generally quite deferential, courts have stuck down some
suspensions of final rules.”> To protect a suspension from legal challenge, it should be

for a limited period of time, 90 to 120 days, during which an agency can then engage in
notice-and-comment procedures to undo the rule, and the agency should provide a short
explanation for each suspension.”® An agency can also “unfreeze” an effective date in the

face of a judicial challenge, making the challenge moot and unreviewable in court.**

The White House should work with the Justice Department to settle certain lawsuits chal-
lenging midnight regulations so that new agency leaders can revise those regulations.
Judicial invalidation of a regulation offers an alternative to repeal through the rulemaking
process. Individuals or groups harmed by a midnight regulation can lodge a challenge to
the regulatory substance or process in federal court. While the court can eventually strike
down or uphold the regulation, the mere filing of a lawsuit may provide an additional,
quicker option to new leaders of an agency who dislike the regulation—the ability to

settle the lawsuit.*

In a rulemaking settlement, the agency can agree not to enforce a midnight regulation and
to institute proceedings to rescind or modify it. A key issue will be whether nonenforce-
ment helps to advance the new administration’s regulatory priorities. This was true for the
Bush administration when it agreed not to enforce more stringent requirements enacted
in the waning days of the Clinton administration. For instance, in June 2001, the Interior
Department settled a lawsuit brought by snowmobile makers to reverse a midnight regula-
tion barring snowmobiles in Yellowstone National Park. The settlement, which had to be
approved by the district court judge, required the National Park Service to reassess the
environmental impact of snowmobiles in the park. Both environmentalists and snowmo-
bile makers saw the additional review as a possible mechanism to undo the Clinton ban
that was set to take effect in 2002.%¢

Such examples may be harder to find for the Obama administration. Nonenforcement of a
midnight deregulatory action will not always produce a more regulated outcome. Agreeing
not to enforce the midnight regulation that permits longer consecutive driving hours for
truck drivers, for instance, likely does not reinstitute an earlier regulation imposing shorter
hours. On the other hand, nonenforcement of the midnight regulatory action requiring
health care providers to certify that they will permit their workers not to perform certain
actions (such as abortions) on the basis of religious or moral grounds likely does match
the new administration’s policy preferences.
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As with suspensions of effective dates of midnight regulations, rulemaking settlements

also may be subject to judicial review at the time of the settlement (in deciding whether to
approve it) or later once a revised rule is enacted (in assessing the validity of the new rule).
There seems, however, to be no significant case law on the legitimacy of a rulemaking settle-
ment itself.”” If the agency can justify in some rational manner its decision to enter into a
rulemaking settlement that bars enforcement and mandates revision of a midnight regulation,

perhaps relying on its rushed enactment, it can better protect itself from a legal challenge.”®

The White House should work with Congress to use the Congressional Review Act to
repeal undesirable midnight rules that have taken effect. Another alternative to the
lengthy process of rescinding a regulation by notice and comment is congressional invali-
dation of the rule. The Congressional Review Act establishes a fast-track legislative repeal
process, even if the rule has taken effect. The speed of the process mainly derives from the

suspension of the traditional Senate cloture rule for such repeals.”

The Congressional Review Act places somewhat technical limits on the use of its fast-track
process, which depend on when the House of Representatives and the Senate adjourn
their annual sessions and on how many days they meet before adjournment. According to
a November Congressional Research Service report, any final rule submitted to Congress
after May 14, 2008 likely could be repealed by the 111* Congress under the Act.*

(Congress can, of course, repeal any rule at any time through ordinary legislation).

Since the Congressional Review Act became law in 1996, Congress has used it only once,
at the start of President George W. Bush’s administration, to repeal the Occupational
Safety and Health Administration’s midnight ergonomics rule enacted before Clinton

left the White House.*' This paucity of repeals under the act is understandable, however.
The act is much more likely to be used by a Congress and White House of the same party
against a rule enacted by an administration of the opposing party. Given the time limits in
the act, the only period until now that satisfies those constraints was the first few months
0f2001, but during that period the Republicans had the slimmest hold on the Senate.

Launching an affirmative regulatory agenda

Although President Obama will want to repeal certain midnight regulations of his prede-
cessor, he should not allow his regulatory agenda to be captured by those efforts. Rather,
he should take steps to set a positive regulatory agenda. Specifically:

President Obama should direct agency heads to immediately establish new rulemak-
ing priorities, consistent with his agenda. The rulemaking process is not short. One
recent study examined the length of rulemakings between 1988 and 2003 for rules with
statutory or judicial deadlines and rules without deadlines. Rulemakings without dead-

lines took an average of 528 days to complete after an NPRM was issued, and rulemakings
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with deadlines took an average of 427 days.*> As lengthy as this is, these measures do not
account for the time needed to develop the NPRM. Isolating significant rulemakings,

moreover, would show even longer durations.*

A quick start is especially important given the length of the rulemaking process. The sooner
an agency can get started on its regulatory work, the sooner the president’s agenda will be
implemented. Work cannot begin, however, until priorities are defined. To launch its agenda,
the White House should first agree on priorities with new agency leaders. Then, agency
leaders should immediately move to establish new rulemaking priorities, consistent with

President Obama’s agenda, that are clearly communicated to agency staff and the public.

The presidential personnel office should work quickly to staff agencies critical to the
president’s regulatory priorities. President Obama, like other presidents, has been quick

to nominate top picks for the cabinet and heads of other major agencies. It typically takes far
longer, however, to select appointees for lower but still critical positions within the bureau-
cracy. This may help explain why new administrations generally have started fewer, not more,
rulemakings in the first year than in later years. If the Obama administration is to be different,
the presidential personnel office will have to more effectively work to staff agencies critical

to the president’s regulatory priorities.** With staff in place, agencies can quickly launch the

administration’s regulatory agenda and capitalize on President Obama’s electoral mandate.

The White House should work with executive agency leaders to issue NPRMs swiftly to
implement the administration’s regulatory priorities. Once new rulemaking priorities
are determined, agencies then will move to publish NPRMs in the Federal Register. The
Office of Management and Budget must approve all NPRMs (and final rules) of non-inde-
pendent agencies before they can be published.* This OMB review process, in place since
the Reagan administration, can be contentious.* In one case, in May 2007, the National
Oceanic and Atmospheric Administration submitted a proposal to limit the fishing of krill,
an important food source for whales and other species in the Pacific Ocean. The OMB

rejected the proposed rule five months later.’”

The OMB should undertake several reforms to get desired NPRM:s issued more quickly.
First, the OMB should establish a separate review track for rulemaking proposals con-
nected to important regulatory priorities of the administration. This track would provide
faster review. Second, the OMB should actively work with agencies prior to the official
review stage so that White House review goes more smoothly. Third, the OMB should

prompt slower-acting agencies for proposals.*®

The White House should work with agency leaders to determine which regulatory pri-
orities can be achieved without prior notice and comment procedures. In some cases,
the president might be able to issue an executive order in place of a regulation. In other
cases, agencies may be able to enact regulations without prior opportunity for notice
and comment.
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In recent years, two categories of such regulations have been developed: direct final rules

and interim final rules. Direct rules become effective a certain time after publication unless
“adverse” comments are received. They are intended to expedite the enactment of non-con-

troversial rules.* Interim rules take effect immediately upon publication or shortly thereafter;

agencies then take comments on them after the fact. Interim rules are intended for use when

the agency has good cause to enact rules immediately, such as in emergency situations.*

Rules in these categories increased across a wide range of agencies in recent years.*' They
generate more litigation risks, however, as injured parties often can challenge the agency’s
choice to forgo prior notice and comment.* Keeping those litigation risks in mind, the
White House can strategically use direct and interim rules to achieve certain regulatory goals

more quickly than it could if agencies followed traditional notice-and-comment procedures.

Conclusion

Midnight regulations produce not only numerous media reports, but calls for banning
them as well. These calls can come from either conservatives or liberals depending on the
outgoing president.* Banning the practice, however, almost certainly will not happen—
Congress would have to amend the Administrative Procedure Act**—and in any case, it

would not accomplish much.

Instead of trying to push out regulations by January 20, agencies would instead work to
enact rules before the new deadline. Midnight would simply become 11 p.m. Moreover,

if agencies had to promulgate rules more than 60 days before inauguration, those rules
would be much harder to undo since they would have all taken effect before the new
president takes office.* Finally, to the extent that regulations are more pro-regulatory than
deregulatory, a ban on midnight regulations likely would decrease the scope of federal

controls over public health and the environment.

This report instead calls for modest and feasible reform that could have significant policy
implications. Of the proposals advanced here, seven are within the control of the White
House and federal agencies, while just one requires the assistance of Congress, which is
obtainable given current party majorities. All will help the Obama administration repeal
midnight regulations it dislikes and establish its own regulatory agenda more efficiently.
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Appendix: Data methodology

The information on regulatory actions in this report comes from a new database of agency
rulemaking constructed by the author from federal agency semiannual reports in the
Unified Agenda of Federal Regulatory and Deregulatory Actions.* These reports, pub-
lished in the Federal Register, list many important features of the rulemaking process. For
notice-and-comment rulemaking, they provide the date on which the notice of proposed
rulemaking, or NPRM, was issued, the date(s) of the comment period(s), the date when
the final rule was promulgated (if the process was completed), and the date the regulatory
action was withdrawn (if the process was not completed). For rulemaking without prior

opportunity for public comment, the reports give the dates of direct and interim final rules.

Because each Unified Agenda publication contains several thousand entries, cod-

ing from the hard copies of the Federal Register or even from an electronic version on
Westlaw or LexisNexis would be extraordinarily time consuming. The General Services
Administration’s Regulatory Information Service Center provided the author with XML
files of agency reports in the Unified Agenda from fall 1983 to fall 2008. The XML files,
which use a markup language that combines text and structure in a manner that facilitates

data sharing, made the database construction feasible.

The database contains information for all unique Regulation Identifier Numbers,

or RINs, in the agenda reports for 15 cabinet departments, 10 executive agen-

cies, and 22 independent agencies. The cabinet departments include the follow-

ing: the Department of Agriculture (not including the Federal Crop Insurance
Corporation); Department of Commerce; Department of Defense; Department of
Education; Department of Energy (not including the Federal Energy Regulatory
Commission); Department of Health and Human Services (not including the Social
Security Administration); Department of Homeland Security (not including the
Federal Emergency Management Agency); Department of Housing and Urban
Development (not including the Office of Federal Housing Enterprise Oversight);
Department of Interior; Department of Justice; Department of Labor (not including
the Pension Benefit Guaranty Corporation); Department of State; Department of
Transportation (not including the Surface Transportation Board and Saint Lawrence
Seaway Development Corporation); Department of Treasury (not including the Internal

Revenue Service); and the Department of Veterans Affairs/Veterans Administration.
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The executive agencies include the following: the Environmental Protection Agency; Federal
Emergency Management Agency; General Services Administration; Internal Revenue
Service; National Aeronautics and Space Administration; National Archives and Records
Administration; Office of Management and Budget; Office of Personnel Management; Small

Business Administration; and the U.S. Agency for International Development.*’

The independent agencies include the following: the Commodity Futures Trading
Commission; Consumer Product Safety Commission; Equal Employment Opportunity
Commission; Farm Credit Administration; Federal Communications Commission;
Federal Crop Insurance Corporation; Federal Deposit Insurance Corporation; Federal
Energy Regulatory Commission; Federal Home Loan Bank Board; Federal Housing
Finance Board; Federal Maritime Commission; Federal Reserve Board; Federal Trade
Commission; Interstate Commerce Commission; National Credit Union Administration;
Nuclear Regulatory Commission; Office of Federal Housing Enterprise Oversight;
Pension Benefit Guaranty Corporation; Saint Lawrence Seaway Development
Corporation; Securities and Exchange Commission; Social Security Administration; and

the Surface Transportation Board.*®

The database includes, if applicable, relevant dates of traditional notice-and-comment
rulemaking as well as binding rulemaking without prior opportunity for public com-
ment (direct and interim final rules). It notes particular characteristics of rulemaking
actions, including their significance and the existence of legal and statutory deadlines. The
database also removes duplicate entries from the Unified Agenda reports.* After those
duplicate entries are removed, there are 46,023 unique RINSs in the database. Each RIN
contains all relevant regulatory actions. Of those RINs, 21,451 report at least one NPRM
with an actual date,*® 25,845 report at least one final action, 3,194 report at least one
interim final rulemaking, 331 report at least one direct final rulemaking, and 7,885 report

at least one withdrawal or deletion of action.
The database incorporates the following additional coding assumptions:

Years and quarters. Years run from January 20 to January 19 of the following year. Thus,
an NPRM issued on January 5, 2001 is counted as a 2000 NPRM. Quarters are marked as
follows. The first quarter includes actions from February, March, and April. The second
quarter includes actions from May, June, and July. The third quarter includes actions from
August, September, and October. The fourth quarter includes actions from November,
December, and January of the subsequent year. The fourth quarter matches (albeit some-
what imperfectly) the period between a November election and presidential inauguration
every four years.
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Types of actions. Actions are counted as interim final rules or NPRMs if the rulemak-

ing action listed in the timetable field was an interim final rule or NPRM, respectively.
Actions are counted as completed regulatory actions if the rulemaking action listed in the
timetable field was a final rule or final action. Actions are counted as withdrawals if the
rulemaking action listed in the timetable field was stated as a withdrawal or as deleted at
agency request. Withdrawals are almost entirely of uncompleted regulatory actions, but
some are of direct and interim final rules. Most critically, some regulatory actions that
should have been listed as final actions, particularly before 2003, are listed in the timetable
field as other. Such actions are not counted in the analysis presented here. More investiga-
tion needs to be done to see how many actions are being missed because of the coding
scheme employed here. If an RIN had multiple dates for the same type of action, only
one date was selected. For NPRMs and interim rules, the earliest date was used. For final

actions and withdrawals, the latest date was used.

Significance of actions. Actions are deemed significant if the Priority Code field is listed

as economically significant or other significant or if the major field was coded as “yes”
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