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Closing the Loophole in the Comparability Requirement 
of ESEA, Title I

Saba Bireda and Raegen Miller March 2010

Congress will have the opportunity this year as it approaches the reauthorization of the 
Elementary and Secondary Education Act to revise many important features of the law. 
Much of Congress’s attention will surely be directed at outcome-oriented policies in an 
effort to improve student achievement. But reauthorization will also allow Congress to 
focus on the financial resources put into education, particularly for Title I, which directs 
funds toward schools with high numbers of students in poverty. Title I accountability 
provisions certainly require refinement, but so do the fiscal requirements attendant to the 
receipt of Title I funds.

There are three fiscal requirements for districts receiving Title I funding:

•	 Title I funds must supplement, not supplant, state and local funds. Title I funds 
must be used to purchase goods and services for low-income children in Title I schools 
that would not otherwise be purchased with state and local funds. For example, if every 
district elementary school has a reading intervention specialist, then using Title I funds to 
pay the specialist working at a Title I school would represent an instance of supplanting.

•	 States and districts must maintain funding for Title I schools. State educational 
agencies and local educational agencies, also called school districts, must maintain fiscal 
effort, meaning that if their prior year’s expenditures from nonfederal sources fall below 
90 percent of the preceding year’s level, they incur a penalty proportional to the failure.

•	 Title I schools must offer comparable services. The comparability requirement 
demands that schools funded under Title I provide services comparable to those in 
schools that do not receive Title I funding.

The comparability requirement is intimately connected to the purpose of Title I funds. 
Students attending high-poverty schools need additional resources to achieve in the 
classroom.1 Congress has said as much through the creation of ESEA and the allocation 
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of compensatory federal funds through Title I. These funds flow through state and local 
agencies with the aim of enhancing the educational experience of children living in con-
centrated poverty. But the funds cannot have the desired effect unless they are distributed 
to schools serving concentrations of low-income children. The comparability provision 
is meant to ensure that Title I funds provide these schools with additional financial 
resources over and above those coming from state and local sources.

A legal loophole, described previously by the Center for American Progress, renders the 
comparability provision largely ineffectual.2 The loophole combined with the law’s weak 
enforcement apparatus undermines the Title I program’s intent, which is to remedy the 
educational disadvantage of growing up in poverty and attending school with many other 
students living in poverty.3 This brief explains the mechanics of the loophole and proposes 
a specific approach to closing it.

The comparability loophole

The comparability provision is intended to create a fiscal environment in which Title 
I schools can offer low-income students an educational experience that is not merely 
equivalent to that received by students at non-Title I schools, but one sufficiently rich to 
close achievement gaps. Providing low-income students with effective teachers is the most 
cogent strategy available, so Title I should allow schools to use supplemental federal funds 
to purchase the services of effective teachers by some means. The comparability provision 
should guarantee Title I schools some sort of competitive advantage against other schools 
vying for highly effective teachers with proven records of improving academic achievement.

The loophole undoes any guarantee. The reason for this is that school districts can comply 
with the provision without addressing imbalances among schools in (a) actual expen-
ditures for teachers’ salaries or in (b) the qualifications of instructional staff.4 Inequity 
allowed by the two facets of the comparability loophole—imbalance in actual teacher 
salaries and imbalance in qualification—is compounded by a toothless enforcement 
regime. The law does not impose serious consequences for noncompliance, nor does it 
help noncompliant districts achieve comparability.

Salary reflects years of experience, not effectiveness

Districts may use one of two main approaches to demonstrate compliance with the com-
parability provision. The first approach requires showing evidence of equivalent allocation 
of staff and materials across schools, as well as a districtwide salary schedule. This focus on 
teachers’ salaries is warranted. Salaries represent the largest single expenditure category 
and sometimes the majority of spending at the school level,5 so any serious assessment of 
comparability should take this into account. Teachers’ salaries are determined primarily by 
the duration of service, so a school that has more experienced teachers will garner more 
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financial resources, holding everything else equal. But Title I explicitly excludes salary dif-
ferentials based on experience from calculations of comparability.6 

This exclusion is convenient for school districts since they are unaccustomed to account-
ing for spending at the school level in terms of actual dollars. Instead they account for 
financial resources in the same way that they allocate them, in nonfinancial terms such as 
numbers of personnel. Traditional management practices obfuscate inequity that arises, 
for example, when more experienced teachers exercise seniority privileges to transfer from 
Title I schools to schools serving a more affluent group of students. Such transfers com-
bine with higher teacher turnover rates in Title I schools to produce hidden salary gaps, as 
documented by The Education Trust in California, Ohio, and Texas.7 

Title I schools do not necessarily need highly experienced teachers, who despite receiving 
much higher salaries than teachers with a handful or years of experience, may prove to be 
no more effective in the classroom. What Title I schools need is their fair share of state 
and local funds. Money, not experience, is the issue. Title I funds sitting on top of truly 
comparable resources would put Title I schools in a position to use financial incentives 
to attract and retain effective teachers and to provide them with the support they need to 
promote dramatic student achievement gains.

Staff includes noncertified teachers and nonteachers

Districts may also demonstrate comparability by showing evidence of reasonably similar 
ratios of students to instructional staff in Title I and non-Title I schools.8 The loophole 
under this approach lies in the definition of instructional staff. This approach would 
be a promising one if instructional staff meant effective teachers, but the actual case is 
something quite different. The umbrella of instructional staff covers paraprofessionals and 
teacher’s aides as well as teachers.

Title I and non-Title I schools in the same district may have reasonably similar student to 
instructional staff ratios, but this is cold comfort where noncertified teachers, parapro-
fessionals, and aides constitute a higher portion of the staff in Title I schools.9 Congress 
explicitly acknowledged the difference between noncertified teachers, paraprofessionals, 
and aides and “highly qualified” teachers in its enactment of the No Child Left Behind Act, 
but the comparability provision fails to reflect this distinction.10 

Current law has toothless enforcement

The law provides districts with a legal loophole that undermines true comparability, but its 
regulations and guidance also fail to set up an effective mechanism for enforcing even the 
weak comparability provision currently in effect. Districts are permitted to submit a writ-
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ten assurance of compliance to state agencies with no accompanying data to demonstrate 
comparability.11 State educational agencies are only required to review documentation of 
a district’s comparability calculations biennially.12 State agencies may discover noncompli-
ance during monitoring under this framework, or the federal Department of Education 
may come across it during their rare audits,13 but neither of these would occur until well 
after the district expends its Title I funds. And when districts are found to be noncompli-
ant, departmental guidance only states that state educational agencies “may” establish 
procedures for implementing corrective action and provides no instructions on how state 
agencies should assist districts in remedying comparability problems.14 The comparability 
provision could function as a strict condition for receipt of federal funds, but the absence 
of an enforcement mechanism essentially guarantees ongoing funding to districts.

The loophole in the comparability provision and lax enforcement of the law’s already weak 
requirements deprive high-poverty schools of much-needed resources. The law must be 
revised, and the loophole closed, to ensure that high-poverty schools receive their fair 
share of local and state resources. Closing the loophole would finally guarantee that Title 
I funds could give Title I schools a competitive advantage in ensuring that their students 
have effective teachers and the support that they need to close achievement gaps.

Closing the loophole

Instead of allowing districts to submit vague assurances of comparability in the form of 
uniform staffing levels or ratios, Congress should require them to demonstrate that actual 
per pupil expenditures from state and local sources at Title I schools are no less than those 
at non-Title I schools.15 Such a requirement would help ensure true comparability in the 
way districts distribute state and local resources.16 The requirement should be explicit that 
high-poverty schools may be supported by state and local funds at higher rates than low-
poverty schools. This practice is currently not allowed, though relevant guidance is often 
interpreted otherwise.17

Closing the comparability loophole in this way would serve a second policy goal of stimu-
lating needed reforms in school districts’ financial management practices. The requirement 
to demonstrate comparability in terms of actual expenditures would force districts to 
come to terms with two shortcomings in current practice.

First, it would provide an impetus for districts to budget and allocate financial resources in 
dollar terms instead of abstract measures, which would be conducive to greater transpar-
ency and more rigorous financial oversight. For example, districts’ financial statements are 
not universally subject to generally accepted government auditing standards, a puzzling 
fact in light of their status as recipients of federal funds.18
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Second, and perhaps more importantly, school and district officials who want to deploy 
financial resources more strategically—in ways that promote goals such as greater aca-
demic achievement—need to have a better sense of how they actually deploy resources 
in the first place.19 This requires coming to terms with actual school-level expenditures, 
including salaries. For many school districts, doing this will require a change in mindset as 
well as adoption of new budgeting, allocation, and accounting practices. 

The need for these shifts suggests that an augmented comparability provision should be 
phased in over several years. And it might behoove districts to use a student-based funding 
approach to resource allocation as a framework for these reforms. A district that drives 
dollars from state and local sources to schools based on student need should have little 
trouble documenting true comparability.

Accounting for actual per pupil expenditures

Using actual per pupil expenditures as the basis for comparability determinations means 
working with actual salaries paid to teachers and other personnel by school. This approach 
contrasts sharply with current practice, and implementing it will challenge districts to think 
differently about the relationship between employees and financial resources. Every chal-
lenge, of course, presents some danger, and organizations and advocates—even ones thor-
oughly dedicated to promoting equity in public education—are liable to highlight two issues.

First, it may be tempting for school districts to shuffle teachers among schools counter-
productively for the sake of demonstrating comparability. The reason is that traditional 
compensation systems will not vanish overnight. Individual teacher salaries in a district 
will continue, at least for some time to come, to be driven primarily by their duration of 
service in the district. Exposing differences among schools in actual salary expenditures 
will put the experience profiles of school faculties into high relief.

One should ask whether unimaginative district and school managers would grasp the lever 
of unilateral teacher transfers to promote balance in the experience profiles, and therefore 
actual salary expenditures, in schools. The federal government should therefore make sure 
to include a legal barrier to unilateral transfers where the express purpose is to balance 
salary expenditures among schools. Few collective bargaining contracts will likely need 
additional fortification in this area, but a federal proscription would help send the signal 
that there are other more important countermeasures to such misguided practice. In par-
ticular, a strong accountability system with meaningful sanctions and rewards for adults, 
and tied to student achievement, encourages managers to give precedence to teachers’ 
skills over their levels of experience when deciding how to allocate personnel. Researchers 
have documented again and again that teachers’ abilities to promote student learning do 
not grow steadily with experience, as their salaries do. Rather, the ability to help schools 
meet goals formulated in terms of increased student achievement grows swiftly for a few 
years before leveling off.20
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The second issue sure to surface in conversations around a more demanding comparability 
provision is administrative capacity. It is true that many school districts lack accounting 
software that would enable them to calculate actual expenditures at the school level. But 
all Title I recipients have already been put on notice that actual expenditures would be 
central to compliance with the fiscal requirements. In particular, the American Recovery 
and Reinvestment Act required state agencies to furnish the Department of Education 
with school-by-school expenditure data for the 2008-09 school year by March 2010.21 It 
remains to be seen whether this reporting requirement will overwhelm administrative 
capacity. And those districts that have trouble can look to their peers in states such as 
California, which has mandated since 2005 that schools include actual expenditure data 
on their school accountability report cards.22 

Phasing in the changes

Until recently, many school districts have had no occasion to calculate actual school-level 
expenditures, and district officials tend to be unaccustomed to budgeting and allocating 
financial resources in dollar terms.23 Reporting and planning should therefore be the focus 
of an augmented comparability provision during a phase-in period. Districts should be 
required to submit annually to their state agency a school-by-school list of actual current 
per pupil expenditures from nonfederal sources, by school, and with subcategories for 
certified and noncertified instructional staff, noninstructional staff, and noninstructional 
expenditures. Such reports would represent an important first step toward identifying 
spending gaps that should inform districtwide plans to ensure true comparability between 
Title I and non-Title I schools.

Those districts facing extraordinary challenges in reporting or planning should receive 
active assistance from the state agency. Many school and district leaders would benefit 
from receiving direct technical assistance or having access to some type of information 
clearinghouse. The main reason is that the prohibition on forced teacher transfers will 
require the dissemination and implementation of other approaches to promote spending 
patterns consistent with true comparability. Fortunately, many such approaches have been 
documented,24 and district and school leaders should be empowered to use state and local 
funds to take actions such as:

• Offering financial incentives for experienced, effective teachers to request transfers to 
Title I schools

• Offering retention bonuses to encourage effective but relatively inexperienced teachers 
to remain in Title I schools rather then exercising transfer privileges

• Selectively reducing class sizes in conjunction with other strategies to support less expe-
rienced teachers in Title I schools
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• Expanding learning time for students in Title I schools by lengthening the school day, 
the school year, or both

• Hiring master teachers to staff peer assistance and review programs with the aim to help 
new or struggling teachers improve their skills, and identify and dismiss chronically 
ineffective teachers

These approaches represent ways of spending money within schools. And they can be 
considered strategic approaches because they aim to bolster eligible students’ access to 
effective teachers. There is another important approach to fostering comparability that is 
not strategic—student-based funding. Student-based funding is, however, so systematic 
and potentially effective for ensuring true comparability that its mere implementation 
merits consideration as a vehicle for compliance. 

Implementation of student-based funding

Student-based funding is a method by which school districts can apportion financial 
resources among schools.25 The method forms the backbone of resource allocation for 
some national school systems, such as in the Netherlands.26 And a fair number of U.S. 
districts—such as Houston, Oakland, New York City, and Seattle—have implemented 
it in some form or other. The essential idea behind SBF is to distribute funds to a school 
in proportion to the number of students who attend it. SBF is often implemented in 
conjunction with some type of foundation grant program, and student counts can be 
weighted such that students with disabilities, students who are English language learners, 
or students from low-income families draw incrementally more funds to schools than their 
nondisabled, English-speaking, and more affluent peers.27 

Student-based funding schemes seem apt to ensure that schools serving concentrations 
of low-income students receive their fair share of state and local resources whether or not 
weighting is used. But districts can undermine this ability in two ways. The first is to allow 
supplemental funding avenues to work at cross purposes. By the time Seattle abandoned 
its weighted student-based funding scheme in 2007, over a quarter of its financial resources 
flowed outside of the student-based system.28 The accretion of these supplemental routes 
for resource allocation can be interpreted as political concessions to organized groups of 
middle-class citizens, so Seattle’s experience highlights the political challenges involved 
in targeting state and local resources to low-income children. Moreover, the accretion of 
supplemental arrangements made the district’s funding system too complex to operate. 29 

The second problem is that districts—teachers’ actual employers—often undermine 
student-based funding systems in the manner that they charge schools for the salaries 
of their respective teachers.30 If a district ignores actual salaries and charges schools the 
district average salary for each of their teachers, then high-poverty schools with relatively 
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inexperienced teachers are overcharged. Similarly, low-poverty schools with more experi-
enced teachers are undercharged, and the district might as well just allocate resources in 
the form of staff instead of dollars. The problem caused by charging schools for average 
salaries is not unique to districts using student-weighted funding, but it is especially tragic 
to see the potential squandered. 

California’s Oakland Unified School District emerged in the 2003 aftermath of a state 
takeover prompted by financial problems as the first district in the country to use student-
based funding while charging schools for actual teacher salaries.31 Oakland’s novel approach, 
dubbed Results Based Budgeting, ensured an equitable distribution of resources and 
devolved significant discretion in the use of funds to the school level.32 This put manage-
ment teams in high-poverty schools with relatively inexperienced teachers in a position to 
purchase targeted professional development and other services with an eye toward improv-
ing students’ academic achievement. Such purchases seem to have paid dividends in the 
form of steadily increasing scores on the state’s Academic Performance Index.33

Student-based funding is no panacea for inequity, and devolving budgetary discretion to 
the school level provides no guarantee that managers will use funds in strategically sound 
ways. Oakland is only one urban school district, but federal policymakers should take note 
of student-based funding’s potential to ensure true comparability in the provision of state 
and local resources while enabling strategic local thinking. As long as school expenditures 
reflect actual teacher salaries and a reasonably small fraction of state and local funding 
flows though supplemental channels, it would be reasonable for Congress to encourage 
districts to promote innovation in this area, say through a competitive grant program 
providing planning and transitional funds to facilitate implementation.

Achieving true comparability

True comparability cannot be achieved unless districts compare actual expenditures at the 
school level. Language in Appendix A provides a specific option that may be of help to mem-
bers of Congress concerned with revising the comparability provision to reach this goal. 

Removing the loophole for salary differentials and staff qualifications is the first step 
toward a more accurate calculation of school resources. Using a per pupil expenditure 
comparison—with categorical reporting for both personnel and nonpersonnel expendi-
tures—will enable districts to see the level of resources offered at each school and equalize 
spending where necessary. This approach leaves districts and schools free to make their 
own budgeting decisions while maintaining a focus on fiscal equity.

The law should also provide for a phase-in period where districts can determine the best 
way to reach comparability with required guidance from state agencies. Following the 
phase-in period, state agencies should be required to monitor districts’ compliance annu-
ally and aggressively assist districts that fail to comply with the law’s demands.
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Title I schools must receive at least the same amount of local and state resources as 
non-Title I schools in order for Title I to have its intended effect of providing additional 
resources to low-income students. Reauthorization of ESEA always provides Congress 
with an opportunity to bolster alignment of the law with its purpose. Closing the compa-
rability loophole represents a clear way to doing so in the current reauthorization.

Appendix A

Sec. 1120A Fiscal Requirements

(a)  MAINTENANCE OF EFFORT —A local educational agency may receive funds 
under this part for any fiscal year only if the state educational agency involved finds 
that the local educational agency has maintained the agency’s fiscal effort in accor-
dance with section 9521.

(b) FEDERAL FUNDS TO SUPPLEMENT, NOT SUPPLANT, NONFEDERAL FUNDS

(1)  In general—A state educational agency or local educational agency shall use 
federal funds received under this part only to supplement the funds that would, in 
the absence of such federal funds, be made available from nonfederal sources for 
the education of pupils participating in programs assisted under this part, and not 
to supplant such funds.

(2)  Special rule—No local educational agency shall be required to provide services 
under this part through a particular instructional method or in a particular instruc-
tional setting in order to demonstrate such agency’s compliance with paragraph (1).

(c)  COMPARABILITY OF FUNDING

(1)  In general:

(A) Comparable funding—Except as provided in subparagraph (2)(C), a local 
educational agency may receive funds under this part only if the average per 
pupil expenditure, provided by state and local funds, for schools served under 
this part is greater than or equal to the average per pupil expenditure, pro-
vided by state and local funds, for schools not served under this part.

(B) Substantially comparable funding—If the local education agency is serving all 
of such agency’s schools under this part, such agency may receive funds under 
this part only if the average per pupil expenditure, provided by state and local 
funds, is substantially comparable in each school served by the agency. The 
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secretary shall promulgate regulations regarding the appropriate method for 
calculating substantial comparability at each school served under the provi-
sions of this paragraph.

(C) Basis—A local educational agency may meet the requirements of subparagraphs 
(A) and (B) on a grade-span by grade-span basis or a school-by-school basis.

(2) Determinations

(A) Equivalence

(i)  A local education agency shall be considered to have met the requirements 
of paragraph (1) if the average per pupil expenditure, provided by state and 
local funds for schools served under this part is at least equal to the average 
per pupil expenditures of schools not receiving funds under this part. For 
purposes of this section, LEAs must account for the following expenditures:

1. Actual salary expenditures for state-certified teachers, including base 
salaries and all other supplemental pay

2. Actual salary expenditures for other instructional staff, (including para-
professionals) including base salaries and all other supplemental pay

3. Actual salary expenditures for noninstructional staff

4. Nonpersonnel expenditures.

(ii)  SEAs shall make annual findings with regard to each local education 
agency’s eligibility for participation in this part based on the local educa-
tion agency’s provision of comparable funding, as defined above. Findings 
of noncomparable funding shall be remedied prior to the start of the fol-
lowing academic year.

(B) Implementation

(i)  Not later than nine months after the date of the enactment of paragraph 
(1), each local education agency shall develop and submit to the state 
educational agency a three-year plan to ensure comparability of funding 
as described in (2)(A) before the beginning of the fourth academic year 
following enactment of the requirements of paragraph (1). Each local edu-
cation agency, as part of its implementation plan, shall be required to submit 
an annual school-by-school listing of per pupil educational expenditures 
from state and local sources in a manner consistent with (c)(2)(A)(i)(1-4) 
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to the state education agency. If districts request assistance from the state 
education agency in meeting this requirement, the SEA shall provide or 
procure technical assistance utilizing funds from state administrative funds 
received pursuant to Title I and Title II.

(ii)  Beginning with the fourth academic year following enactment, the state 
education agency shall publish an annual report that shows the schools 
in each LEA where funding falls below the comparability requirement 
described in subparagraphs (1)(A) and (B) and the amount by which 
each school’s funding falls short. The secretary shall promulgate regula-
tions regarding the appropriate method for ensuring that comparable 
funding is provided in these schools by the start of the following aca-
demic year.

(iii)  Beginning in the sixth academic year following enactment, the state educa-
tion agency shall require any LEA, where two or more schools are found 
to be funded at a rate below the comparability requirement described in 
subparagraphs (1)(A) and (B) for two consecutive years, to submit a plan 
for ensuring comparability of funding for those schools.

(iv)  Nothing in this provision-subsection shall be construed to require any 
forced or involuntary transfers of any school personnel to comply with 
subparagraphs (1)(A) and (B).

(v) Monitoring

(a)  U.S. Department of Education shall issue such regulations and 
guidance as the secretary shall deem appropriate for governing state 
responsibilities in meeting the requirements of these provisions, 
including articulation of SEA responsibilities for promulgating 
regulations and offering technical assistance to LEAs in meeting the 
obligations of these provisions.

(b)  In the first two years of implementation, the inspector general shall 
audit five states and 10 LEAs each year to determine progress in 
meeting the obligations of these provisions. The inspector general 
shall assess progress in meeting the obligations under this section 
and shall examine whether, and the extent to which, states and LEAs 
are meeting the comparability requirements of paragraph (1).
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(C)  Inapplicability—This subsection shall not apply to a local educational agency 
that does not have more than one building for each grade span.

(3) Compliance

For the purpose of determining compliance with paragraph (1), a local education 
agency may exclude state and local funds expended for—

(A) language instruction educational programs

(B) the excess costs of providing services to children with disabilities as deter-
mined by the local educational agency.

(d)  EXCLUSION OF FUNDS

 For the purpose of complying with subsections (b) and (c), a state educational agency 
or local educational agency may exclude supplemental state or local funds expended 
in any school attendance area or school for programs that meet the intent and pur-
poses of this part.
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