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Introduction to the series

These papers were commissioned by the Doing What Works project to explore the
persistent gap between the legal needs of low-income people and capacity of the civil
legal assistance system to meet those needs. Studies indicate that less than 20 percent of
poor Americans’ legal needs are being met, requiring unrepresented litigants to navigate
complex and often unfriendly court systems. There’s also severe inequality among states
in legal aid funding. Our country’s “pro se crisis” comes at a time when the need for civil
legal assistance—to help people facing foreclosures, evictions, wrongful terminations,

child custody, and other challenges—has never been higher.
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Causes and Consequences of America’s Pro Se Crisis and
How to Solve the Problem of Unrepresented Litigants

Joy Moses  June 2011
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Introduction

The number of low and moderate-income litigants representing themselves in
civil matters has increased in recent decades. These pro se litigants have been the

subject of much discussion, but have not been sufficiently researched.

There’s no nationwide snapshot of the problem. We don’t know precisely how many
people represent themselves in civil legal matters in the United States, and we can’t
make year-over-year comparisons. Still, 60 percent of judges in a 2009 study reported
increases in self-represented litigants as a result of the economic crisis.' Some

reported seeing many more middle class litigants coming to court without lawyers.

Types of cases

Pro se representation is particularly prevalent in family law cases such as divorce,
custody, child support, and paternity. The trend is likely tied to increased divorce,
out-of-wedlock births, and increased investments in federal child support enforce-
ment. Other types of cases also associated with self-representation include protec-
tion orders, landlord-tenant disputes, and probate matters. Consider the pro se

data from a sampling of states, in Figure 1:?

FIGURE 1
A snapshot of the pro se crisis across the country

Case type State Percentage of pro se litigants
Wisconsin 70 percent of cases in some counties
Family law R 69 percent of plaintiffs
43 percent of defendants
Prob. New Hampshire 38 percent of cases both sides unrepresented
robate
District of Columbia 44 percent of plaintiffs
Protection orders Utah ST RS A
82 percent of respondents
50 percent of landlords
Boston
Landlord-tenant 92 percent of tenants
Utah 97 percent of tenants
Bankruptcy California (Eastern District) 15 percent to 17 percent of filings

Source: See endnote #2 for sources
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This phenomenon gets exacerbated during times of national and personal eco-
nomic stress, like the recent financial crisis; debt and bankruptcy go hand in hand

with not being able to afford an attorney.

Reasons for self-representation

A significant number of people represent themselves because they think their
legal matters are simple enough to handle on their own. But a commonly reported

reason for self-representation is that litigants are unable to afford legal assistance.

Attorneys’ fees are often out of reach for many low- and moderate-income people.
In 2009, the national average billing rate for attorneys was $284 an hour. Clients

are also charged for items like court costs and paralegal time.> Unfortunately, we
have no national-level data on the number of people who are priced out of hiring an
attorney. But 65 percent of pro se litigants in Florida and 50 percent in the district

court of Utah reported that the costs of hiring legal assistance were prohibitive.*

In the following pages, I explore why this phenomenon is a serious problem for
both litigants and courts, and then close with a discussion of potential solutions.
The solutions mentioned here are explored in greater detail in three papers
published contemporaneously with this one: “When Second Best Is the Best
We Can Do: Improving the Odds for Pro Se Civil Litigants,” by Peter Edelman;
“Access to Evidence: How an Evidence-Based Delivery System Can Improve
Legal Aid for Low and Moderate-Income Americans,” by Jeffrey Selbin, Jeanne
Charn, and Josh Rosenthal; and “The Justice Gap: Civil Legal Assistance Today

and Tomorrow,” by Alan Houseman.
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Concerns for litigants

Our society relies on courts to peacefully and fairly resolve civil disputes among
citizens. When the court system fails, people get hurt.

Going it alone is difficult

Among the challenges facing a pro se litigant is knowing whether she has a valid
case, and what the best arguments are in her favor. This entails not only a under-
standing of the law but of the history of judicial decisions interpreting the law—
and that requires legal research. Pro se litigants are also often required to navigate
a maze of procedural rules that govern paperwork, as well as rules of courtroom
etiquette. Successful ones must understand legal terminology and have the com-

munication skills to effectively write and speak on their own behalf.

The above requirements would be daunting even for the most educated members
of society. A doctor, for example, might be a brilliant diagnostician with great bed-
side manner, but less skilled at persuasive writing or verbal debate. Even lawyers
rarely represent themselves on matters in which they do not specialize. The chal-
lenge is particularly acute for those low- and moderate-income individuals with

limited education or time to attend to their legal worries.

To be sure, many pro se litigants do achieve successful outcomes. The pro se
trend has encouraged many courts to make their processes easier to navigate for
nonlawyers. Courts sometimes offer trained personnel to provide information
and assistance to pro se litigants.> Some have simplified forms and publish helpful
information in print and online. And judges are often understanding when liti-
gants don’t behave as a lawyer would.® Despite these positive factors, there remain

significant hurdles to ensuring that all people have access to justice.
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We need more data to evaluate which of these reforms works best for low- and
moderate-income people, so we can identify and replicate best practices.” Self-help
services likely work best for people whose issues are easiest to resolve. A childless
couple with no property would likely find it easier to self-represent in a divorce while
attorney representation may be more appropriate for a couple dealing with complex

and/or multiple issues, such as allegations of child abuse and the hiding of assets.

And even the best designed self-help services may not help everyone. People with
extraordinarily limited literacy skills, or those who suffer from mental illness,

dementia, or substance abuse are more likely to need representation.

Going it alone often means going without

The legal needs of people who can’t afford lawyers may simply go unmet. They may
become frustrated with the process and abandon their pro se effort. They may be too

intimidated or busy with family, work, and other demands to even begin trying.

There are indications that low- and moderate-income families have significant
unmet legal needs. The American Bar Association in a 1993 study found that
71 percent of the legal needs of low-income households do not end up in the
court system. The number for moderate-income households was 61 percent.®
Individuals were able to resolve some issues on their own but many simply

remained unaddressed, the study found.

A major contributor to unmet legal needs is limited funding, which requires legal
aid providers to engage in a form of triage, targeting resources to those cases that
reflect the most dire of needs. Legal services providers who get federal funding
turn away nearly 1 million cases a year because of insufficient resources.” There is
only one free legal services attorney for every 6,415 low-income people, according

to the Legal Services Corp."

Going it alone has consequences

So what are the consequences of being unable to afford a lawyer? In the 2009
CAP report, “Parenting with a Plan,” we noted that estranged higher-income
couples are more likely to divorce than are low-income couples—who are more

likely to stay legally married while separated. Our hypothesis was that low- and
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moderate-income families may suffer from more unnecessary strife because they
cannot afford counsel or successfully self-represent in disputes over custody,

visitation, and support."

Unaddressed legal needs threaten commonly shared notions that Americais a
place where anyone can get justice. Courts should be places where even the little
guy can take on the powerful. That ideal falls apart when low- and moderate-

income people are shut out of the courts.

Consider that tenants and consumers are far more likely to be unrepresented than
are landlords and creditors, many jurisdictions report. The potential for injustice is
great when a novice goes up against experienced attorneys and the consequences
are losing a home, having to continue living in unsafe or unhealthy housing, or

having to pay an avoidable debt.

Something else important is also lost when people lose access to justice. Courts
were developed as a way to peacefully resolve disputes. When courts are bypassed,

we risk unnecessary conflicts that lead to avoidable negative results.

For example, the children of disputing couples who can't afford legal assistance or
who are delayed by navigating the court system alone may bear the brunt—wit-
nessing unnecessary arguments, being denied interaction with one of the parents,

or suffering from a lack of child-support payments.
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Concerns for courts

In addition to causing problems for pro se litigants, significant numbers of self-
represented people can raise concerns for courts, including challenges for court

docket-management, judicial impartiality, and increased costs.

Some pro se cases are time-consuming

The presence of pro se litigants can cause the court to spend up to four times as
much time on a case, research suggests.'> This is a problem for courts that often

have a long backlog of cases.

Court personnel say pro se litigants who don’t understand standard procedures
and paperwork requirements take up more courtroom time than litigants with
lawyers. Judges may have to spend more time on the bench explaining informa-
tion that is commonly understood by lawyers, or verbally soliciting facts that
should have been presented. Likewise, court clerks may have to answer more
questions and provide more than the usual amount of assistance. And partici-
pants may require repeated visits to the courtroom, because they didn’t know to

bring material the first time around.

To be sure, there are some categories of cases—such as family law and small
claims—that may move more quickly when pro se participants are involved,
according to one study." This phenomenon may be because pro se litigants have
simpler cases, or because lawyers deploy more time-consuming tactics that may
help their clients get better outcomes. And of course, some lawyers may make some

issues more contentious and complicated than necessary.
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Pro se cases raise impartiality concerns

In additions to concerns about the extra time pro se litigants require, judges worry
that assisting unrepresented litigants from the bench will be viewed as preferential
treatment." And clerks and other court personnel wonder whether helping these
people is tantamount to practicing law without a license. These concerns under-

score the need to remain vigilant about not crossing the line.

Pro se cases are expensive

Courts can and do reduce some of the burdens associated with pro se litigants by
providing them with support such as pro se assistance centers, simplified forms,
and quality informational materials. But it costs money to develop and maintain
quality pro se assistance programs in courthouses and to provide necessary profes-
sional development for judges and other staff. Many courts are facing budgetary
woes that have worsened since the recession. Similar funding concerns are plagu-
ing free legal services organizations that provide both pro se assistance and direct

representation to those who really shouldn’t go it alone.

Taken together, these challenges hinder a courts’ primary mission of dispens-

ing justice. When pro se litigants take up more time and hinder the ability to get
through backlogged court dockets, all members of society are at risk of not obtain-
ing timely resolutions to their disputes. Any risk to judicial integrity (although cer-

tainly small in these cases) could damage a court reputation as impartial arbitrator.
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Solutions

Improving access to justice for low- and moderate-income people unable
to afford legal assistance will require both expanded access to lawyers and

nonlawyer professionals.

Civil Gideon

There is a national movement underway to guarantee a right to counsel in civil
legal cases. Modeled after the U.S. Supreme Court case of Gideon v. Wainwright,
which guaranteed a right to counsel in criminal cases, the effort is being pursued
along multiple fronts. The American Bar Association in 2006 adopted a resolution
urging governments to provide a right to counsel for low-income people in cases
where basic human needs—shelter, sustenance, safety, health, or child custody—
are at stake."® California has been the first in the nation to adopt related legislation,

creating a series of pilot programs.'®

Litigation has also played a role in furthering this debate. The U.S. Supreme Court
recently heard arguments in Turner v. Rogers over whether someone has a right to
counsel when there is a risk of being sent to jail for contempt in a civil trial.'” The
Court recently ruled that, in general, no such right exists but could possibly apply

in some circumstances.'®

Despite the great need for more attorney assistance, the movement is often
hindered by jurisdictional concerns about the costs involved with paying more

attorneys to ensure that everyone is represented.

Innovative delivery methods

Beyond guaranteeing a right to counsel, there are other ways to ensure that low-
and moderate- income people get greater access to attorneys. Peter Edelman’s

companion paper, “When Second Best Is the Best We Can Do,” details innova-
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tions such as “unbundling,” creating pro se resource centers, simplifying court

processes, and using technology to dispense legal services more efficiently.

Increased funding

Organizations that provide free legal services have a special role to play in solving
the pro se crisis. Not only do they increase access to justice for their client, they
can help reduce some of the burdens that pro se litigants place on courts. They
ensure that a certain percentage of cases are handled properly and efficiently,
inform potential clients when they don’t have a valid case, and often resolve dis-

putes without litigation.

These organizations need more federal money to continue their important work,
even as the current budget climate threatens all federally funded programs. The
Legal Services Corporation has had its budget cut in more budget cycles since
1976." Alan Houseman’s companion paper, “The Justice Gap,” stresses the need
to eliminate restrictions on the use of federal funds and to address the disparities
amongst states. These steps must be a part of coordinated funding efforts amongst

federal, state, and other funders, as Houseman urges.

Evidence-based approaches

And of course, solutions to the pro se crisis should be guided by evidence-based
approaches as described in another companion report to this one, “Access to
Evidence,” by Jeffrey Selbin, Jeanne Charn, and Josh Rosenthal. We must direct
money to what works. That will increase the return on investment of limited fund-

ing and could encourage funders to invest more in effective services.

More nonlawyers

The solution must also include the increased participation of nonlawyers.
Alternative dispute resolution methods administered by lawyers and nonlaw-
yers alike can help people avoid court altogether. Mediation is often considered
particularly useful in family law cases where it can promote cooperation in par-
ents who must remain significantly involved with one another after their case is
resolved. And courthouse-based pro se assistance programs need not be primar-

ily administered by lawyers.
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That said, the value of lawyers must not be underestimated. For some litigants,
alternatives to the traditional client-attorney relationship will not work. They may
be unable to resolve their disputes in mediation, their case may be too compli-
cated, or they may face personal issues such as mental health problems that make

both ADR and self-representation poor options.
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Conclusion

The ability to hire an attorney has become increasingly out of reach for both low-
and moderate-income Americans. That has contributed to a dramatic expansion
in recent decades in the number of people representing themselves in court. The
rise of pro se litigants threatens both their access to justice and the proper func-

tioning of courts.

We have significant work to do in expanding research and evaluation on unmet
legal needs, as well as on the effectiveness of pro se assistance programs, alter-
native dispute resolution methods, pro bono programs, and free legal services
providers. Such efforts will help to improve services and spread information
about best practices. Meanwhile, advocates for justice must push for continued

government funding.
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Introduction and summary

There’s a huge gap today between the legal needs of low-income people and the
capacity of the civil legal assistance system to meet those needs. There’s also
severe inequality in funding among states. This “justice gap” was most recently
demonstrated by a 2009 Legal Services Corporation report, “Documenting the
Justice Gap in America: The Current Unmet Civil Legal Needs of Low-Income
Americans.” Among the report’s key findings:

* For every recipient of LSC-funded legal aid, one eligible applicant was turned away.

* Less than 20 percent of low-income Americans’ legal needs were being met.

Without the services of a lawyer, low-income people with civil legal problems may
have no practical way of protecting their rights and advancing their interests. As
Congress declared when creating an independent organization to fund civil legal
assistance in the Legal Services Corporation Act of 1974: “Providing legal assis-
tance to those who face an economic barrier to adequate legal counsel will serve
the best ends of justice and assist in improving opportunities for low-income

persons” and will “reaffirm faith in our government of laws.”*

Civil legal aid providers help low-income people and supportive groups navigate
various civil matters like housing evictions, home foreclosures, predatory lending,
child support, custody, and domestic violence. They also help people access gov-
ernment benefits like Social Security, disability, unemployment insurance, food

stamps, and health insurance.

Between 1965 and 1985 civil legal assistance was funded primarily by the Legal
Services Corporation and other federal funding sources. The LSC is a private
nonprofit corporation funded by Congress to provide grants to civil legal aid pro-
grams. Over the last two decades, states have increased their funding and involve-
ment in the overall operation of the civil legal aid system. Since 1996 LSC and
state funders have been moving from a locally based legal services delivery system
toward a more comprehensive, coordinated, and integrated statewide system for

getting civil legal aid to low-income people.
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The current civil legal assistance system is a locally based system of independent
staff-based service providers, supplemented by private attorney volunteer (pro
bono) programs, law school clinical programs, and self-help programs. Providers
are funded from a variety of places, of which less than a third today are federal

sources and more than a third are state sources.

This report describes the state of civil legal services today and how we got here. It

makes the following recommendations:

More funding

Congress should increase funding for the Legal Services Corporation to $600 mil-
lion within four years. The Obama administration should try to get federal agen-
cies to increase their own funding for civil legal aid. And state advocates should
seek to increase state funding through higher filing fees and general revenue

dedicated to civil legal aid.

Better service delivery
We also need to improve the effectiveness and efficiency of the current system:

* Congress should eliminate unnecessary LSC restrictions on what programs can do.

* The LSC and state entities should develop concrete action plans to ensure train-
ing of and support for legal aid attorneys and managers.

* The LSC, Justice Department, American Bar Association, and state advocates
should promote an increase in the number of private attorneys engaged in civil
legal aid representation, and more effectively coordinate their time.

* The LSC and other funders should require legal aid programs to conduct
ongoing self-evaluations and to use performance measures, and funders should
likewise evaluate grantees for quality and effectiveness.

* The LSC and state funders should encourage innovative approaches to legal ser-
vices and then help effective innovations replicate and scale up across the country.

* The LSC and the Justice Department should develop and institutionalize a
research capacity within the legal aid system to study what works.

* Public and private supporters of civil legal aid should work to increase the num-

ber of access-to-justice commissions around the country.
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A comprehensive reform agenda of the kind we recommend will require a coor-
dinated and comprehensive effort among federal and state funders, the judiciary,
the bar, and other stakeholders. Getting so many diverse stakeholders to work

together will require leadership on the local, state, and federal levels and buy-in
from the legal aid providers and pro bono networks.
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Background: Causes of the
justice gap

Civil legal aid in the United States is provided primarily by approximately 500
independent, staff-based service providers, including 136 programs funded

by the Legal Services Corporation. These programs are nonprofit entities that
deliver civil legal aid by mostly full-time attorneys and paralegals who provide
a variety of legal and related services including advice, brief service, court and
hearing representation, community legal education, economic and community

development, and policy advocacy.

While funders do make some restrictions, the legal aid programs themselves gen-
erally make key decisions about the area and client base they will serve, the mix of

staff they employ, and the scope and type of services they will provide.

These core providers are supplemented by approximately 900 pro bono programs
not funded by the Legal Services Corporation, most of them affiliated with state
and local bar associations. More than 200 law school clinical programs and several
hundred self-help programs also supplement the staff-based delivery system. In
addition, approximately 20 state support organizations provide training and
technical support to local legal aid advocates on key substantive issues. They also
advocate before state legislative and administrative bodies on policy issues affect-

ing low-income people.

A history of funding cuts and innovation growth

The civil legal aid system has evolved over time from a few urban programs to a
complex but decentralized system that now covers all states and other U.S. terri-
tories. While there have been significant variations in Legal Services Corporation
funding since it was established in 1975, it was cut by 25 percent in 1981 and

by another third in 1996. That year, Congress imposed new and unprecedented
restrictions on LSC grantees, beginning an unsuccessful effort by congressional

critics to completely eliminate the nonprofit’s funding over three years.
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In response to that effort, some LSC-funded providers gave up their LSC funds or
spun off non-LSC-funded affiliates. Many state-support entities were eliminated
entirely. To survive, the 15 national support entities that had lost their LSC funds

had to raise private money, often from major national foundations.

The legal services community has responded to funding challenges with innova-
tive new delivery systems, such as technology-reliant hotlines. Courts and many
civil legal aid programs developed ways to help self-represented (pro se) litigants
understand the law, the filing process, and court procedures. Legal education for
pro se litigants and advocates alike is published on local and statewide websites.
A system of free electronic tax filing systems was developed to help low-income
workers apply for the earned income tax credit. Several states began using video
conferencing to connect clients in remote locations with local courthouses and

legal services attorneys.

Another significant development was the formation of so-called access-to-justice
commissions, typically panels that are established by state Supreme Courts and
that coordinate delivery of legal services in partnership with the private bar, judicial
and political leadership, and civil legal aid organizations. As of 2011, these com-
missions operate in 24 states and the District of Columbia. They have focused their
efforts on increasing funding, expanding pro bono and self-help representation
services, and ensuring people’s right to counsel. The American Bar Association in
2006 adopted formal principles to guide the work of the commissions.

The state of funding for civil legal services

As 0f 2010 the country’s civil legal assistance system was funded at $1.5 billion:

$450 million to $500 million was from the Legal Services Corporation and

other federal sources.

$525 million was from state funding and state-sponsored Interest on Lawyer

Trust Account programs. (see below)

$100 million was from local governmental sources.

$300 million to $400 million was from private foundations, corporations, bar

associations, individual and law firm contributions, and other private sources.
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Interest on Lawyer Trust Accounts

State and local funding of civil legal services has increased from a few million dollars
in the early 1980s to more than $500 million in 2010. This increase has until recently
come from Interest on Lawyer Trust Account, or IOLTA, programs. These programs,
which now exist in every state, distribute the pooled interest of client trust funds

to civil legal aid programs and other access-to-justice initiatives. Client trust funds
contain short-term deposits of clients held by lawyers in interest-bearing accounts,

which are used to pay court fees, settlement payments, and similar client needs.

In the last decade, substantial new state funding has also come from general state
governmental appropriations, as well as filing fee surcharges, state abandoned
property funds, and other governmental initiatives. The level of such state and
IOLTA funding varies from year to year depending on interest rates and on state
fiscal conditions and policies. Low interest rates and a weak economy sharply
lowered IOLTA funds between 2008 and 2010, and funding in 2011 will likely be
lower than 2010. State appropriations for legal services may also be reduced, given

significant deficits in many state budgets.
IOLTA programs have developed a number of strategies to increase funding:

* Forty-four states are no longer permitting lawyers to opt out of IOLTA programs.

* Thirty-two states have adopted “comparability” provisions which require that
financial institutions pay IOLTA accounts no less than the interest rate generally
available to non-IOLTA depositors at the same institution.

* Some states have restricted financial institutions to levy only “reasonable fees”
to IOLTA accounts, forbidding fees that should be paid by the lawyer or law
firm maintaining the account.

* Some states prohibit “negative netting,” or using earnings from one IOLTA
account to pay fees on another.

* Some states formally recognize banks that agree to pay a higher rate on
IOLTA accounts.

Wide variety among states

While the various funding sources described above produce approximately
$1.5 billion a year in overall funding, there is enormous variation among the states.
Legal Services Corporation funds are distributed according to census poverty

data, but other funding sources are not distributed equally among states:

26 Center for American Progress | Closing the Justice Gap



* Ten states have funding of more than $50 per low-income person.
* Fourteen states have funding between $30 and $49 per low-income person.
* Seventeen states have funding between $20 and $29 per low-income person.

* Nine states have funding of less than $20 per low-income person.

The lowest-funded states are in the South and Rocky Mountain states while the
highest-funded states are in the Northeast, Mid-Atlantic, Midwest, and West.

Political barriers

There are significant political barriers to expanded federal funding of civil legal assis-
tance. Although the supportive Obama administration has sought increased funding

for the Legal Services Corporation, Congress remains divided about its support.

During the recent debate over the 2011 spending plan, the House defeated an
amendment that would have eliminated all funding for LSC grantees. Congress
ultimately reduced the program’s funding by only $15.8 million, down from the
$70 million agreed to in the House.

We're likely to see similar efforts to completely eliminate LSC funding again dur-
ing consideration of the fiscal year 2012 budget. While it’s likely that the president
and the Senate will protect the program from being eliminated, funding could

be severely reduced. And the LSC could well face a genuine existential threat
depending on the outcome of the 2012 election. Conservative think tanks such as
the Heritage Foundation have long called for the elimination of the LSC, and the
Bipartisan Policy Center’s deficit-reduction report included it in a list of programs
that could be terminated.
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Recommendations

While innovations in legal services delivery have improved the civil legal aid system
and increased access to the courts, there remains a huge gap between the actual
legal needs of low-income people and the capacity of the civil legal assistance
system to meet those needs. Addressing this justice gap will require significant

additional funding for civil legal aid programs and more effective use of resources.

This section spells out eight recommendations for policymakers and lawmakers

who care about ensuring all Americans have access to justice.

Increase resources
Future funding for civil legal assistance will come from five sources:

* Federal government funds

+ State and local governmental funds

» IOLTA funds

* Private bar contributions through lawyer giving campaigns and bar dues

* Other sources, such as class action residual funds and United Way campaigns

While the president has proposed increases in Legal Services Corporation fund-
ing for the last two years, they do not meet the basic justice gap between clients
seeking assistance and those who need it. To return the LSC to 1980 levels would
mean funding it at $800 million a year. While that’s the ultimate goal, the non-
profit and the White House should set out a plan to increase LSC funding to $600

million within four years.

Increased federal funding will remain essential for two reasons. First, support for
civil legal services is a federal responsibility, and LSC continues to be the largest
single funder and standard setter for the legal aid system. Second, as noted above,
there are many parts of the country that have not yet developed sufficient non-LSC

resources to operate their civil legal assistance program without federal support.
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The Justice Department and LSC should work with the administration to find new
funding streams and expand existing funding to civil legal aid from other federal

departments, such as the health and housing agencies.

The remarkable expansion of state funding through increases in filing fees and gen-
eral revenue appropriations must continue. This won’t be easy because of the dire
fiscal situation facing many states. Access-to-justice commissions, state bar asso-
ciations, state funders, and justice leaders at the state level, however, must con-
tinue to make state funding for legal services a high priority, and push to expand
filing fee surcharges and general revenue support. This is not an impossible task.
For example, in 2010 the Wyoming legislature approved a $10 surcharge on each
filing in civil and criminal court that will create a $1 million to $1.5 million annual
fund for indigent legal services. The Florida legislature appropriated an additional

$1 million, increasing state funding for civil legal aid to $2 million.

Expanding IOLTA funding will largely depend on increasing interest rates. Still,
state advocates should continue to pursue mandatory IOLTA contributions in the
six states now without it. They should also push for “comparability provisions” in
the 18 states that do not have them now, as well as the use of “reasonable fees,” the
elimination of “negative netting,” and the developing of “honor roll” programs
that recognize banks that pay high IOLTA interest rates.

Eliminate restrictions on civil legal aid

While lack of adequate funding is the most significant contributor to the justice
gap, many low-income people don’t have equal access to justice because legal aid
attorneys are not permitted to provide the full range of services clients need, and
are not permitted to serve large groups of low-income people. Congress should
remove restrictions on representing aliens and prisoners. And it should allow
LSC-funded recipients to bring class actions and engage fully in legislative and
regulatory advocacy. Congressional restrictions that apply to non-LSC funding

should be eliminated.

Boost training of legal aid attorneys and managers

The civil legal aid system must offer lawyers and paralegals the advocacy skills
training, substantive knowledge, and professional development opportunities they

need. Executive directors and managers must also have access to management and
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administrative training. The Legal Services Corporation and state access-to-justice
commissions should jointly examine training resources in place and develop an

action plan to ensure adequate training and support is available in every state.

The training provided today varies greatly in quality and quantity, depending on a
program’s state and region. A few states such as New Jersey, Massachusetts, Ohio,
Michigan, and California have a robust training system. But in many states there is

no formal training system and little training of advocates or managers.

Each state should have a comprehensive system to monitor, analyze, and distrib-
ute information to all legal services stakeholders about relevant legal develop-
ments, such as new case law, court rules, and regulatory and legislative news.
Attorneys, paralegals, and lay advocates working within each state’s civil legal
assistance system should have a forum to discuss common issues, emerging client
problems, new substantive issues, client constituencies, advocacy techniques, and

strategies to make the most effective and efficient use of resources.

Increase involvement of private attorneys

The demand for civil legal assistance cannot be met without the services of more
private attorneys, both pro bono and paid. The Legal Services Corporation,
Justice Department, and state access-to-justice commissions should join forces to
increase the number of private attorneys engaged in civil legal aid representation,

better deploy their talents, and more effectively coordinate with them.

LSC’s new Pro Bono Task Force will be an important catalyst for this effort, which
will entail more than tapping individual attorneys for work on a particular case,
although in many parts of the country, that will remain a real challenge. The task
force should also systematically gauge where private bar involvement can be most

effectively utilized.

Improve evaluation and accountability

We need better ways to ensure legal aid programs use tested performance mea-
sures and engage in ongoing self-evaluation. We must also encourage funders to

conduct evaluations for quality and effectiveness.
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The Legal Services Corporation has a comprehensive performance-based evalua-
tion system that incorporates standards developed by the American Bar Association.
LSC periodically evaluates each of its 136 grantees using on-site review teams.

These performance criteria are also used in all LSC funding decisions and are inte-
grated into the funding application process. Many state funders—including Ohio,
Michigan, Florida, New Jersey, Massachusetts, Virginia, and Maryland—use these

or other performance criteria to evaluate the programs they fund.

Better evaluation systems

More needs to be done. All major funders should institute a formal peer review
evaluation system that uses peer colleagues from other legal services programs,
law schools, the evaluation community, and the private bar to systematically
review the work of each program over a three-to-five-year cycle. Legal services
providers should also get technical assistance to troubleshoot specific problem
areas and conduct overall program reviews. Providers should implement “pro-
gram-owned evaluations,” or rigorous internal evaluations, to determine whether

they’re accomplishing client goals.

Likewise, LSC and other major funders should encourage or even require pro-
grams to establish outcome-measurement systems keyed to program objectives.
The funders should develop templates and tools to assist grantees to set goals and
measure outcomes. This approach would encourage programs to be deliberate
about what they are trying to achieve, give funders return-on-investment data,

and provide them with a laboratory to discover what works.

Better data

Better data are needed to make the case for increased funding and to ensure
accountability to Congress and other government sources. The current data col-
lected by LSC and most other funders are insufficient to either explain the breadth

of services provided or to review their quality, efficiency, and effectiveness.

In developing any new data system, however, it’s important to recognize that civil
legal aid providers differ from one another in what they do and how they do it.
Data should not be used to narrow the type of activities that legal aid providers

perform, and should not highlight case outcomes to the exclusion of other desir-
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able outcomes achieved by a program. Data systems must also take into account
the burdens of collecting, verifying, and storing information. Finally, any new data
system should recognize that program effectiveness information may be viewed
differently by federal and local officials, and so must be designed carefully to pre-

vent its being used to narrow the activities of civil legal aid programs.

Encourage and stimulate innovation

The Legal Services Corporation, state funders, and access-to-justice commis-
sions should encourage programs to take greater risks in developing innovative
approaches to problem solving. Funders should then evaluate innovations, with

an eye to replicating and scaling the ones that work.

The information technology revolution of the late 1990s and the subsequent
LSC funding through its Technology Information Grants led to a number of
new delivery approaches that are now widely used throughout the civil legal aid
community, including hotlines, statewide websites, social networks for pro bono
lawyers, computerized case management systems, and the HotDocs document

assembly application.

Funders should be building on this success to encourage other innovations such
as medical-legal partnerships. This innovation integrates lawyers into the health
care setting to help patients navigate the complex legal systems for social interven-
tions that improve health, such as utility shutoff protection in winter and mold

removal from the homes of asthmatics.

Research effective delivery methods

The Justice Department or Legal Services Corporation should house a perma-
nent research unit to study and pilot innovations for improving delivery of civil
legal aid. One model is the Project for the Future of Equal Justice, a joint effort
of the Center for Law and Social Policy and the National Legal Aid & Defender
Association, which studied the effectiveness of centralized telephone legal advice,

brief service, and referral systems.

The study compared “before” and “after” caseload statistics in programs that

adopted hotlines to determine the effect of the hotline system on the number of
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clients served and the levels of brief and extended services. It also surveyed hot-
line clients to answer a variety of questions about the different legal outcomes and

the characteristics of clients who experienced success.

Many civil legal aid systems in Europe and Canada have entities that conduct

research on the civil legal aid system. The United States had such a component, the
Research Institute, during the first era of the Legal Services Corporation from 1976
to 1981. It was shuttered during the funding and political crisis of 1981. Since then,

only a limited amount of legal services delivery research has been undertaken.

Expand state access-to-justice commissions

The Justice Department and Legal Services Corporation should work with the
American Bar Association to increase the number of access-to-justice commissions
and similar state planning entities, and expand their role and focus consistent with
the ABA’s “Principles of a State System for the Delivery of Civil Legal Aid.”

These commissions promote comprehensive and integrated state systems that
ensure easy points of entry for all low-income clients. They coordinate institu-
tional and individual providers and partners, allocate resources among providers,
and provide access to a range of services for all eligible clients no matter their loca-

tion, native tongue, or ethnicity.
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Next steps

Pursuing the funding and improvements agenda recommended in this paper will
require a coordinated and comprehensive effort among federal, state, and other
funders. Leadership is essential. The Justice Department and Legal Services

Corporation should convene the key groups and begin to push forward.

As we have learned over the last 30 years, however, no one key player must lead. In
addition to federal and state officials, access-to-justice commissions, the National
Legal Aid & Defender Association, and the American Bar Association must be
central players in any new initiative. Many other supporters of legal aid, including

those in the academy and related fields such as the self-representation movement,

should also be included and heard.

It’s our hope that the growing awareness of the mounting “justice gap” creates the

impetus for a serious reform agenda to coalesce today.
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Endnotes

1 42U.S.C.§2996 (1974).
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Introduction

Courts are daunting places for nonlawyers and there’s no substitute for having a
lawyer when you have to be there. Trial judges who sit in high-volume arenas like
landlord-tenant and small claims courts often say their most serious recurring
problem is a never-ending flood of litigants who represent themselves because
they have no other option. More than 90 percent of litigants in many high-volume

city courts don't have a lawyer, statistics show.

We are a long way from closing the gap between people who need a lawyer and
those who have one—and the chasm will remain even after the economy recovers
fully. While we must keep pressing with undiminished energy for more lawyers,
we also need to do everything we can to make the courts less impenetrable for

people who struggle to use them without legal representation.

The District of Columbia has an extensive history of working to improve access
for pro se litigants. The D.C. Bar’s Pro Bono Program partners with superior court
leaders and law firms to promote legal advisory services and volunteer representa-
tion of low-income people. The program and cooperating law firms run advice
and referral clinics, staff resource centers in high-volume courts, provide training
on child custody and divorce training in family court, and offer community-based
immigration clinics. Its online resource, LawHelp, offers extensive information to

guide pro se civil litigants.

Six years ago the D.C. Court of Appeals created the D.C. Access to Justice
Commission, which I have chaired since its inception. Like more than two dozen
such groups around the country, our mission is to improve the quantity and
quality of representation of low-income people in civil matters, and to advance
this population’s access to justice. In addition to increasing the number of lawyers
available for low-income people, another of the commission’s priorities is improv-
ing support for pro se litigants, particularly in the city’s landlord-tenant court. This
paper presents a case study of our landlord-tenant court efforts, highlighting suc-

cesses, and identifying work ahead.
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Case study: Synergy for tenants

The establishment of the D.C. Access to Justice Commission six years ago created
a new player in local efforts to connect low-income people with access to legal ser-
vices. The commission—made up of judges, private attorneys, civic leaders, and
legal-services providers—made its first priority the pursuit of local public funding
for civil legal services, a step that had already been taken in 43 states at the time.
The commission led the city’s first organized push for public funding, a successful
effort that appropriated money for 30 more full-time legal-services lawyers in the

district, a 25 percent increase.

The new resources were appropriated to the D.C. Bar Foundation, to be regranted
to the city’s various provider organizations. In their advocacy for public funds, the
commission and its partners stressed to city government officials the particular

need for more lawyers in landlord-tenant court.

The landlord and tenant branch of the Superior Court of D.C. was an obvious
place to look. Of the roughly 48,000 cases filed each year, only about 2 percent
of tenants had counsel. Although they had access to a bar-sponsored “Landlord
Tenant Resource Center,” and court officials had taken some steps to make the

place somewhat pro se friendly, more attention was needed.

The resource center, like similar providers of free legal information in other high-
volume courts, was certainly helpful. Its lawyers, mainly pro bono private practi-
tioners supervised by experienced lawyers from the Pro Bono Program, coached
pro se litigants involved in residential housing disputes before they went in front
of a judge. But the tenant still entered the courtroom unrepresented by counsel.
And under the stress and strangeness of a courtroom, tenants often forgot the les-

sons given them minutes earlier.

Unrepresented tenants needed a continuum of services. Pro se assistance was
available through the resource center and some could eventually receive extended

representation, but most tenants lost their way between the center and the point
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at which counsel might become available. Tenants found negotiating a continu-
ance by themselves frightening in the face of a landlord’s attorney threatening

immediate eviction if a proposed payment plan was not signed immediately.

A two-pronged approach

To confront the pro se problems in landlord-tenant court, the city’s legal services
providers joined to frame a proposal to the bar foundation. They came up with a

coordinated two-pronged approach:

* Increase tenant defendants’ access to lawyers for full representation.
* Establish a group of lawyers who would provide “unbundled” legal services.

(see sidebar on unbundling)

Unbundling

One form of “unbundling” of legal services is known as “limited task representation,”

“temporary appearance,” or “attorney for the day.” It's a way to spread scarce legal
talent, especially in the context of providing services to people living in poverty.
Lawyers stationed at a high-volume court like landlord-tenant or small claims repre-
sent people through one court appearance or settlement negotiation. This practice
requires approval from the court because it could be seen as violating professional
ethics for a lawyer to be involved in a case on such a limited basis.

By way of temporary appearances, unbundling can avail pro se defendants of legal
defenses they didn't know they had. But unbundling is no panacea. It’s risky for law-
yers to take on a limited representation role on short notice. Even knowledgeable
lawyers can miss important aspects of a case if they haven't been involved from the
beginning. And it's difficult to assess a case and effectively prepare an argument on
the spot. The advocate providing same-day help must be an expert in the area of the
law involved and have strong client-relationship skills. When the unbundled service
does not resolve the case and the party has to continue on pro se, it is fair to ask how
meaningful the service was.
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The bar foundation responded positively and the number of full-time lawyers
available to low-income defendants at the landlord-tenant court was nearly dou-
bled to about a dozen. A new attorney-for-the-day project was established, helped

by a superior court authorization for the limited representation.

About half of the new lawyers were assigned to the limited representation project.
They appear on behalf of pro se litigants who are directed to them by the judge,

the resource center, or the lawyers who do the full representation.

The process often begins in the resource center which, with the infusion of addi-
tional lawyers, can now refer more tenants for full or the new limited representa-
tion, and thereby be more effective. Two organizations—the Legal Aid Society
and Bread for the City—staff the attorney-for-the-day project and are also among
the providers who offer full representation. Because of their dual role, they too
can decide whether a tenant should receive full representation or can be helped
measurably by limited representation. With the number of lawyers still too few to
meet all of the needs, these decisions are on-the-spot triage-like calls. It’s a great
asset to be able to provide full representation to defendants with more complex
legal problems, or less capacity to fend for themselves. But having a second form
of representation that allows scarce lawyer resources to be used to the fullest is
also a big step forward. Same-day representation is a valuable asset, offering exper-
tise in the law, client-representation skills, and cultural competence to tenants

who would otherwise be on their own in the courtroom.

D.C’s superior court has also worked hard to make its landlord-tenant branch
more pro se friendly, adding staff and another judge as additional resources have
become available. An especially noteworthy step was to add an “Interview and
Judgment Clerk” whose job is to make sure unrepresented tenants understand the
terms of an imminent settlement. If the tenant doesn’t answer all the questions

satisfactorily, the clerk refers the matter to the judge for follow-up.

How much difference have more full-time lawyers and the attorney-for-the-day proj-
ect made? Lawyers who work at the court say they see an improvement, although
there is a long way to go. The vast majority of the tenants are still unrepresented but
the funding has brought representation—full or partial—to hundreds more tenants
a year. More tenants are winning, better settlements are being reached, more con-
tinuances are being granted, and many tenants threatened by foreclosure proceed-

ings against their landlords have been protected by having access to counsel.
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Providing representation to more tenants is making a small dent in the power
imbalance between landlords and tenants. More lawyers mean more opportuni-
ties to bring recurring problems to the judges’ attention, resulting in changes in
court procedures. Particularly vulnerable tenants—the elderly, the disabled—
are more often referred for representation by judges, mediators, and even
landlords’ attorneys. If a tenant comes to a legal services office the day before a
scheduled court appearance, they can often now get at least limited representa-

tion in court the next day.

Tenants have strong rights under D.C. law. They now have more tools to work with.

Pro se friendly lawsuits

In addition to the above improvements, the superior court and the Access to
Justice Commission jointly developed a fast-track process for tenants to sue land-

lords over unacceptable housing conditions.

In D.C,, only landlords can sue in landlord-tenant court. Tenants may assert hous-
ing conditions as a defense but they have to go to the civil action branch of supe-
rior court to sue as a plaintiff—not a pro se friendly process. Using a fast-track
model developed for protective orders in domestic violence cases, the superior
court created an expedited way for tenant plaintiffs to sue their landlords. The
judge who originally suggested the approach administers the docket and, coinci-

dentally, has recently become the superior court civil division’s presiding judge.

The new process is working. About 250 such cases are being filed a year and the
process is being publicized to attract more cases. So far, the fast-track process
seems to work best when the landlord is willing to admit the need for repairs.
The judge has a housing inspector on call to look at the premises to determine
whether repairs are needed or have been satisfactorily made. The judge then
brings the parties back in to report until everyone is satisfied. Legal services
providers make legal representation available to the tenant when a landlord is

recalcitrant and wishes to litigate.
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The work ahead

The reforms described above have improved access to justice for pro se tenant
parties in D.C., but much more work needs to be done, both locally and around
the country. The D.C. courts are in fact a model in the way they have addressed

many of the issues.

Clerks’ offices and all court personnel need to be more responsive and supportive
when a pro se litigant appears. Courts should simplify forms so pro se parties can
understand them, and they should be available online along with accessible expla-
nations of legal issues and court procedures. Pro se fact sheets should be available
in multiple languages. Judges should better assist pro se litigants in understanding
what’s happening in the courtroom and be more aware of how far they can go
without overstepping the boundaries of their role. Both judges and clerks should
be regularly trained to ensure they are communicating effectively with unrepre-

sented litigants. Language access is vital.

It’s particularly important to pay more attention to the settlement stage of a case.
All too often, lawyers representing landlords or business plaintiffs get pro se
defendants to sign documents they don’t understand or with which they cannot
reasonably comply. Courts should assign a staff member to examine proposed
settlement terms before approving them. They should require judges to hold so-
called allocution hearings in which the judge asks pro se parties a series of ques-
tions to make sure they understand their rights, the significance of entering into a

settlement, and its terms.

Of course, human resources are crucial. It’s difficult to mete out “justice” on an
assembly-line basis, and courts without enough judges and staff, or with cum-
bersome or outdated technology, cannot be as responsive to the needs of pro se

litigants as they would like.
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Our need for more lawyers, both full time and pro bono, cannot be overstated.

We must mine every possible source to increase both the number of full-time
lawyers and the magnitude of the pro bono commitment dedicated to low-income
litigants. We need more financial resources in every respect. All but one state now
provide financial support to civil legal services in communities, a welcome devel-
opment over the past three decades. But law firm giving and pro bono work could
be much more extensive. There is reason to be worried that recent belt tightening

at law firms could hurt their volunteering and financial support of legal services.

If we combine innovative approaches to legal services provision with persistent
efforts to increase resources, we can meaningfully reduce the number of pro se
litigants who go through the legal process, lose, and never know exactly what
happened. As Supreme Court Justice Hugo Black wrote in 1952’s Griffin v. Illinois,
“There can be no equal justice where the kind of trial a man gets depends on the

amount of money he has”
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Introduction

Never before have more low-income Americans needed civil legal aid. About 57
million Americans, one-third of them children, qualify for free legal help when a
foreclosure notice comes, a divorce looms, or debts mount after a job loss. But half
or more who seek help are turned away because legal aid providers lack sufficient
resources. Tens of millions more moderate-income Americans are ineligible for

free legal aid, yet lack reliable access to an affordable lawyer.

Still, recent developments give us hope for improvement. State and local govern-
ments, nonprofit organizations, and law schools around the country are develop-
ing innovative approaches to addressing legal needs in their communities. The
Obama administration can hasten these developments by promoting legal service

delivery models that are backed by rigorous evidence of their effectiveness.

So-called “evidence-based” practices are taking hold across a wide range of fields.
Research methods like randomized controlled trials, statistical mapping and analy-
sis, and systematic qualitative studies allow providers and funders to determine
which models deliver on their promised outcomes. By encouraging evidence-based
approaches in civil legal assistance, the federal government can help service provid-
ers target resources more efficiently. Data on effectiveness will also bolster the case

for new investments by Congress and other funders to increase access to justice.

With new leadership and initiative in key institutions, we recommend that the

White House and Congress seize the opportunity to:

* Establish a “National Access to Justice Institute” in the Justice Department
to coordinate legal aid research through a partnership with the American Bar

Foundation and the Legal Services Corporation.

* Support state and regional centers for legal aid research to catalyze innovation
and evaluation through collaboration between the new institute, state access-to-

justice commissions, legal services providers, and law school clinics.
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* Target federal funds to incentivize evidence-based legal aid delivery systems

through competitive grants and market-based mechanisms.

By pursuing these steps, we can improve the legal services delivery system for
millions of low- and moderate-income Americans, and enhance the likelihood of
continued and strengthened public and private support.
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Background: The state of
legal services delivery

For more than four decades, the federally funded Legal Services Corporation has
been the largest single provider of civil legal assistance to the poor. LSC’s bud-

get was slashed in the early 1980s and again in the mid-1990s. At the same time,
Congress imposed significant program restrictions on LSC providers. With a cur-
rent budget of $420 million, LSC is once more on the chopping block as Congress

looks to reduce the deficit by cutting social programs.

While LSC remains the largest single funder of legal services, local providers
have responded to LSC funding shocks by identifying new financing and creat-
ing a more diverse service delivery system. Congressional curbs on LSC funding
have further splintered the delivery system during the last 15 years. In particular,
programs have spun off from LSC field offices to avoid the so-called “poison
pill” restriction, which extends to all public and private funding the same limits

imposed on LSC dollars within a single program.

Today, roughly two-thirds oflegal aid funding comes from nonfederal sources. The
private bar, the courts, and state and local governments are filling some of the void
by establishing or funding their own efforts to increase civil legal assistance.' Law
school clinics have also proliferated during the last four decades, and meet some of
the civil legal needs in their communities. This decentralized, mixed-model envi-
ronment can make case management and direct comparisons difficult, but it has

simultaneously allowed for a wide range of innovative service delivery strategies.

Some models “unbundle” the services provided by lawyers, only representing
clients during one stage of a case, or giving advice via hotlines.> Others enlist

lay advocates, or help people find legal advice or file legal actions on their own
(known as pro se representation). Some organizations pursue market-based
approaches to legal assistance, like legal insurance and sliding fee scales. Still oth-
ers use technology to lower costs of service or rely heavily on volunteer (or pro

bono) contributions from attorneys in private practice.
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These innovations are encouraging, but we don’t know enough about where
lawyers make the biggest difference for clients. With few exceptions, we don’t have
reliable data about which problems require the help of a lawyer, or which clients

could benefit from a nonlawyer or some other form of limited legal assistance.

Regrettably, the federal government has made little effort to capture informa-

tion about legal aid funding sources, service provision, and delivery outcomes.
Insufficient data make it hard to know how and where to spend the limited money
available to get the best results for low and moderate-income Americans. In an
unfortunate feedback loop, this absence of data in turn deprives programs of
evidence to make the case for more funding at a time when public and charitable

dollars are increasingly scarce.

The promise of an evidence-based approach

Even in this constrained environment, there are some hopeful signs. Leaders

in the legal services community are focused on the need for better legal service

provision, and are beginning to turn toward evidence-based approaches. By
“evidence-based,” we mean a hard-nosed commitment to rigorous evaluation of

program effectiveness—that is, a commitment to discovering through established

research methods what works best to address clients’ varied legal problems.

The Obama administration has embraced evidence-based social policy in many
areas. The Office of Management and Budget has called for greater investment

in program evaluation and recommends prioritizing programs backed by strong
evidence. Progressive voices, including the Center for American Progress’s Doing
What Works program, have likewise encouraged strategies to identify and scale
up successful local innovations. The Government Accountability Office in 2009
examined a range of evaluation methods that can generate useful evidence about
social interventions. Effective evaluation methods include random assignment of
clients to treatment and control groups, quasi-experimental comparison groups,

statistical analysis of observational data, and in-depth case studies.

In the legal services context, an evidence-based approach would allow funders and
service providers to determine which problems most often require the help of a

lawyer and, more broadly, what approaches to service provision are most effective.
In 2010, the Justice Department launched its Access to Justice Initiative to address

the “dramatically understated” crisis in legal services, and is actively pursuing
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innovative responses to the so-called justice gap. The American Bar Foundation,
the nation’s leading organization devoted to the empirical study of pressing legal
issues, subsequently established a research initiative focused on access to civil

legal assistance.

Under new staff and board leadership, the Legal Services Corporation is commit-
ted to enhancing program effectiveness. More than half of all states have formed
access-to-justice commissions to coordinate and improve the delivery of legal
services, and many of these bodies increasingly are interested in evidence-based
approaches to civil legal aid. In 2011, a group of leading law schools founded a
Consortium on Access to Justice to promote research and teaching focused on the

fairness and legitimacy of the American civil justice system.

These promising developments augur well for a cultural transformation of the civil
legal aid community into one that embraces evidence-based approaches at every

level. But for that to happen, the federal government will have to provide leadership.
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Recommendations: Toward
an evidence-based system

The federal government retains a key role in the legal services community.

With a targeted investment of human and financial capital, Congress and the
Obama administration can coordinate, catalyze, and incentivize evidence-based
approaches to legal services. These efforts could help answer critical questions:
Where are lawyers needed most? What types of services are most effective in dif-
ferent circumstances? Which clients benefit from what level of legal intervention?
And what areas merit prioritization by funders? Moreover, a strategic approach

to federal funding would encourage more legal assistance organizations to pursue

evidence-based evaluation and spur further innovation in service provision.

To these ends, we recommend the White House take the following steps to drive

evidence-based policymaking in the delivery of legal services:

1. Establish a National Access to Justice Institute to coordinate
legal aid research

We need centralized coordination of legal aid research. The Justice Department
already houses the National Institute of Justice, a research, development, and
evaluation agency focused on using science to improve the criminal justice system

and reduce crime, especially at the state and local levels.

The department should lead a partnership with the American Bar Foundation and
the Legal Services Corporation to establish a National Access to Justice Institute.
The institute should have a broad mandate, but need not have regulatory or grant-
making authority at the outset. It would be an independent and objective entity

focused on identifying and promoting evidence-based policies and practices.

The institute, in consultation with other legal service practitioners and academic

researchers, should undertake the following interrelated activities:
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Identify current funding streams

An effective civil legal assistance delivery system can only be designed more sen-
sibly if we have a clearer picture of its constituent parts and how they fit together.
The institute should identify current funding streams from federal, state, and local
sources, and it should map the existing legal aid delivery system by programs and
services. The American Bar Foundation has started gathering baseline data, and

the institute should regularly update and refine such data collection.

Develop a research agenda

The institute should develop a research agenda to study substantive, comparative,
and longitudinal case outcomes to inform individual providers and local, state,
and regional planners. The Legal Services Corporation will be a key partner in

identifying pressing knowledge deficits and research questions for the field.

Collect and share best practices for evidence collection

The institute should create and share research “best practices” and protocols to
determine which evidence-based approaches yield the most useful information
about what works in delivery of legal services. The new law school consortium
can lend direct expertise and also serve as a portal to social scientists and other

university researchers.

Publish results of evaluations and experiments

To enhance the impact of the research agenda, the institute should compile and
publish the results of all evaluations and experiments (including so-called null
findings, where there is no statistically discernible impact of the intervention).
The institute should create and maintain an accessible resource database for pro-
grams and researchers to promote understanding of both the potential and the

limits of empirical research.

Access to Evidence | www.americanprogress.org 59



2. Support state and regional centers for legal aid research to
catalyze innovation and evaluation

While a National Access to Justice Institute can play a clearinghouse and coordi-
nating role, a comprehensive research agenda requires a sustained commitment
of time and resources at the state and local level. The federal government should
provide seed funding for the establishment of state and regional “Centers for
Legal Aid Research.” These centers would join the institute in partnership with
state access-to-justice commissions and law schools to evaluate existing and new

forms of service provision.

The legal services community needs a way to catalyze innovation and assess com-
parative delivery methods among providers, including those that target moderate-
income clients and which are not subject to LSC restrictions. Building on the
example of the National Institute of Justices recent direct funding of researcher-
practitioner partnerships, the administration should seed such centers via a com-

petitive grant program outside of the LSC appropriation process.

These centers could be based at a single law school or involve multiple schools.
The new law school consortium would be an obvious collaborator in this effort.
The centers would work closely with legal services providers such as court-based
programs, not for profits, and even for-profit entities. To access center resources,
service providers and funders would have to be engaged in significant service

provision and commit to rigorous study of delivery methods and innovations.

Many law school clinics would be ideal research sites, especially those with deep
subject matter expertise and decades of experience developing and deploying legal
services delivery models. Law schools are increasingly involved in empirical research,
and most law schools are situated within larger research universities whose faculty
and graduate student involvement will be critical in this enterprise. In addition to
their labor, such university partners possess the requisite independence, and sub-

stantive and methodological expertise to mount high-quality, cost-eftective studies.

3. Use federal funds to incentivize development of evidence-based
legal aid

The White House has recently deployed a number of tools to encourage orga-
nizations and local governments to innovate and increase accountability, such

as the Race to the Top competitive grant program in education. As the admin-

60 Center for American Progress | Closing the Justice Gap



istration seeks additional funding for the Legal Services Corporation, it should
designate new investments for competitive grants based on outcomes, not inputs,
with a clear preference for funding projects that employ the most rigorous and
independent evaluation methods. Congress and the administration should also
pilot market-based mechanisms to generate private-sector resources and reward

evidence-based performance.

Authorized by Congress in 2000, LSC’s successful Technology Initiative Grant is
an example of the type of competitive effort we propose. The TIG program funds
projects to develop, test, and replicate technological improvements in legal aid
delivery. TIG grantees must implement meaningful evaluation plans, including
clearly articulated program goals, activities designed to achieve such objectives,
and methodologies to gather data and assess effectiveness. By all accounts, the
program has been a success. The National Institute of Justice regularly adminis-
ters competitive grants that favor applicants utilizing evidence-based practices
and measuring outcomes, including a strong preference for random assignment
to treatment (service) and control groups. Such a sustained approach over time

builds progressively valuable knowledge regarding program effectiveness.

Beyond competitive grants, Congress and the administration should target a
portion of proposed “pay for success” bonds (called social impact bonds in the
United Kingdom) to encourage innovation and evaluation in legal services.* The
president’s FY 2012 budget includes $100 million in social impact bonds to

spur private investment in social interventions with the potential to serve public
purposes and save public resources. Investors are repaid with public funding, but
only if providers achieve agreed-upon performance targets. With even a modest
amount of social impact bond support, LSC and non-LSC programs alike could
raise and target funds to specific areas in which legal aid can help clients and
reduce their overall demand on public services. Examples might include com-
munity re-entry assistance to reduce recidivism for people with criminal records,
and transactional assistance to reduce defaults for people dealing with mortgage,

credit, and other financial needs.
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Conclusion

The federal government can play a key leadership role in coordinating, catalyzing,
and incentivizing innovation and evaluation in the legal services delivery system.
But moving the legal services community toward an evidence-based delivery
system will not be quick, easy, or risk-free. Resources for research will be in short
supply, so public and private funders must either devote additional money for

evaluation in every grant or establish dedicated funding streams for evaluation.

As we have learned from practitioners in other fields, it is challenging both to mea-
sure service delivery in complex settings, and to do so in a way that is consistent
with professional obligations to clients. Studying disability hearings will not tell us
much about eviction actions. Some clients may be more interested and successful
in representing themselves, while for others, self-help may be impractical or impos-
sible. The more detailed and precise the study, the less we can generalize about the

findings, while broader studies may not provide a basis for targeting resources.

Researchers will also need to think carefully about how to engage client com-
munities in design and implementation of studies, so as not to exploit vulnerable
populations, impose added burdens on them, or raise unwarranted expectations.
An objective assessment of almost any social intervention practice will confirm
some deeply held beliefs and refute others. Early studies are likely to raise as
many questions as they answer, but will help us to refine inquiries and to produce

increasingly actionable results.

In a politically charged environment where funding for low-income programs is
under pressure, proponents of legal aid may fear exposing the field to additional
critique or attack. Our experience suggests these risks are worth taking. Better
information ultimately will improve allocation of existing resources and help jus-
tify greater public and private investments in delivering legal services to low- and

moderate-income Americans.
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Endnotes

1 For a detailed look at the current state of legal services funding, 3 For background on social impact bonds, please see Jeffrey Lieb-
please see Alan Houseman, “The Justice Gap: Civil Legal Assistance man, “Social Impact Bonds” (Washington: Center for American
Today and Tomorrow” (Washington: Center for American Progress, Progress, 2011), available at http://www.americanprogress.org/
2011), available in this volume. issues/2011/02/social_impact_bonds.html.

2 For more on bundling and unbundling, see Peter Edelman, “When

Second Best is the Best We Can Do: Improving the Odds for Pro Se
Civil Litigants” (Washington: Center for American Progress, 2011),
available in this volume.
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