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An Administration-sponsored flyer states that, under the recently-enacted drug benefit, “Enrolling is your choice.”
  Indeed, there is no explicit requirement that a Medicare beneficiary enroll in a plan offering a drug benefit.  However, the law’s fine print contains provisions that will make enrollment, for some, a “now or never” decision.  Beneficiaries who delay enrollment or temporarily leave Medicare drug plans could face steep financial penalties upon enrollment or be allowed to enroll only at certain times of the year.  Thus, the “choice” to not enroll in the new drug benefit could be costly and, for some, no choice at all.  
WHAT THE LAW DOES 

The new law allows all Medicare beneficiaries the option of enrolling in a government-subsidized prescription drug plan.  However, beneficiaries who do not take this option when they are first eligible could be subject to limited opportunities for enrollment and/or late enrollment penalties.  The goal of these policies is to encourage immediate participation to minimize risk selection and maximize premium revenue.  Because these penalties are severe, nonpartisan experts believe that virtually no beneficiaries will “opt out” of the “voluntary” drug benefit.
  
Unlike current rules that allow Medicare beneficiaries to continually enroll in private plans, the new Medicare law limits the opportunities for beneficiaries to enroll in the new prescription drug plans.  Beginning in 2005, Medicare will send all 41 million beneficiaries information on the prescription drug plans available in their area.  They can join a Medicare prescription drug plan (PDP) or managed care plan with drug coverage (Medicare Advantage-Prescription Drug (MA-PD)) from November 15, 2005 through May 15, 2006.  In subsequent years, individuals who become eligible for Medicare Part A or enroll in Part B will also have an initial enrollment period when they may join a drug plan.  In addition, beneficiaries who do not enroll during the initial enrollment period may immediately enroll if they qualify for a “special enrollment period.”  This is available to beneficiaries who have continuous “creditable” prescription drug coverage (i.e., coverage at least as valuable as the Medicare benefit).
  If they involuntarily lose creditable drug coverage or the value of that coverage falls below that of the standard benefit, then these beneficiaries may immediately join a Medicare drug plan.  The same holds true for beneficiaries who are subject to errors in enrollment, special circumstances or who become eligible for Medicaid.
  Beneficiaries who neither enroll during their initial enrollment period nor qualify for a special enrollment period may obtain coverage in January of each year through the annual enrollment period. 
Individuals who delay enrollment could pay a “late enrollment penalty” for the rest of their lives.  The same holds true for those who suspend drug coverage through the Medicare program.  The penalty only applies to beneficiaries who lack creditable prescription drug coverage for a continuous period of 63 days or longer.  The penalty is added to the monthly beneficiary premium in every year after enrollment (it never goes away).  The amount is based on the number of “uncovered months” – full months after the initial enrollment period that an eligible individual lacks creditable coverage (including the 63-day grace period).  The amount is the higher of 1 percent of the base beneficiary premium
 for each uncovered month or what is “actuarially sound” for the uncovered months.  For example, a beneficiary who delays enrollment until 10 months after the initial enrollment period would have her monthly premium increased by 10 percent of the base premium.  Because the base premium increases annually, so does the amount of the penalty.  It is not clear how the alternative late enrollment penalty – an amount that is “actuarially sound” for uncovered months – will be calculated.
  Medicare is required to broadly disseminate information on the methodology for determining the late enrollment penalty.

The late enrollment penalty, however, may be reduced under certain circumstances.  Low-income beneficiaries who qualify for a full premium subsidy
 would pay 20 percent of the late enrollment penalty only for the first 60 months (5 years) after enrollment.  There are no exceptions to this penalty, even for dual Medicare-Medicaid eligible nursing home residents.  Those who qualify for a sliding-scale premium subsidy
 would pay the late enrollment penalty on a sliding scale as well.  In addition, beneficiaries who have drug coverage through retiree plans, Medigap and other types of insurance are supposed to be told whether or not their coverage is creditable.  Those who are not adequately informed that their drug coverage isn’t creditable may apply to the Secretary of Health and Human Services to avoid the late enrollment penalty.  
CONCERNS ABOUT THE LAW
Prohibitive financial penalty.  The late enrollment penalty for the Medicare drug benefit exceeds that of the Medicare Part B program
 and could prevent beneficiaries from enrolling.  Based on the Congressional Budget Office (CBO) projections of prescription drug premiums,
 a current beneficiary who waits until 2010 to enroll would pay a penalty of about $20 per month for a total of $240 in 2010.  Over the expected lifetime of a 65-year-old woman, the cumulative penalty payments could exceed $6,000 (see Figure 1).  The annual amount of this penalty alone will consume a large share of a typical annual Social Security benefit’s cost of living adjustment (e.g., $370 for an elderly widow in 2010).
  For a low-income beneficiary, the penalty could be equally burdensome.  For example, a nursing home resident in the same circumstance would pay a late enrollment penalty of $5 per month.  This is one-sixth of the typical monthly personal needs allowance ($30) allowed for most nursing home residents.
  
Figure 1:
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Source: Center for American Progress Late Enrollment Penalty Calculator, http://americanprogress.org
The late enrollment penalty could be higher for sicker beneficiaries if the Secretary decides to determine the “actuarially sound costs for the uncovered months” on an individual basis.  This would be the equivalent of “medical underwriting,” making those who need the benefit the most pay more for it. 
Waiting period could cause hardship.  Beneficiaries not qualifying for an initial or special enrollment period could find themselves without access to prescription drug coverage for months.  Assume, for example, that a senior with income just above the cut-off for low-income assistance (e.g., a widow with income of $14,500) has her drug coverage terminated because she cannot afford both her monthly drug premium and her full drug costs in the “donut hole.”  Eventually, she finds a relative to help her pay her premiums, but she has already forfeited her catastrophic protection for the year and cannot re-enroll until January.  
Strict rules on who is exempt from penalties.  Some beneficiaries who opt out of the Medicare drug benefit due to drug coverage in Medigap or retiree health plans may pay a late enrollment penalty to join Medicare.  Medigap drug coverage in most states does not meet the “actuarial equivalence” test to qualify as creditable coverage.
  Thus, seniors who remain in such a plan when eligible for the Medicare benefit will pay a penalty if they eventually join a Medicare drug plan.  In addition, while most retiree health benefits qualify as creditable coverage, the inability to pay for spiraling premiums is not considered “involuntary” loss of coverage.  For example, a beneficiary whose retiree drug coverage premiums double in July would have to wait until January to enroll in a Medicare drug plan, and could be charged a permanent, 6 percent late enrollment penalty if he cannot pay the retiree drug coverage premium in the interim.  
IMPROVEMENTS
Limit the amount of the late enrollment penalty.  The amount of the late enrollment penalty could be reduced to make the decision to opt out of the drug benefit more voluntary and reversible.  The penalty should be waived for all low-income beneficiaries.  A sliding-scale penalty could be extended to beneficiaries with income up to 200 or 250 percent of poverty.  Other options include: linking its size to that of Part B (10 percent); making it a fixed dollar amount rather than an amount that increases in each year for the remainder of one’s life; and capping the penalty 

so it never results in premium increases of more than 50 or 75 percent.  In addition, Medicare should not be allowed to “medically underwrite” through an individually-determined late enrollment penalty based on the actuarial value of uncovered months.  These options would require legislation and would increase choice but would also increase program costs. 
Extend exceptions to the late enrollment penalty and special enrollment periods.  Legislative changes and regulatory interpretations could broaden access to the Medicare drug benefit.  For example, seniors whose premium increases for private drug coverage exceed some standard (e.g., 15 percent per year) should be allowed into a Medicare drug plan without a penalty or waiting period.  In addition, the Administration has regulatory authority to provide grace periods and other protections for seniors and persons with disabilities who have difficulty understanding their options or paying their premiums.  Given the variation in premiums and cost sharing, the benefit “gap,” and potential difficulty in accessing needed drugs, it is likely that a nontrivial number of seniors (e.g., those with cognitive impairments, those who are very old, or those who have language difficulties) will fail to enroll or drop out of the system.  Thus, the Administration should issue regulations that are more forgiving than the law implies and than current Medicare practice to protect vulnerable beneficiaries from penalties and waiting periods.  
Lengthen the initial open enrollment period.  The complexity of the new drug benefit will likely cause some seniors in the first year of eligibility to decline enrollment.  Extending the initial enrollment period for 2 years, for example, would give beneficiaries more time to understand their options and reverse their decision without permanent financial consequences.
Discontinue misleading advertisements.  The Administration has launched “educational” activities related to the new drug benefit.  In its written flyer, it mentions that “enrolling is your choice.”  The television ads say nothing about the financial consequences for current beneficiaries of not signing up in 2006.  At a minimum, the Administration should discontinue this misleading information campaign.  To comply with the law, the Administration should distribute accurate information about how the late enrollment penalty will be calculated and to whom it will apply as soon as possible.
� http://www.medicare.gov/Publications/Pubs/pdf/11054.pdf


� Both the Congressional Budget Office and Office of the Actuary assume that virtually all beneficiaries will be in a Medicare drug plan or alternative retiree coverage; http://www.cbo.gov/showdoc.cfm?index=4995&sequence=0.


� In addition to having drug coverage that is at least actuarially equivalent to the law’s standard drug benefit (1860D-13(b)(5)), creditable coverage must be obtained through: a Medicare prescription drug plan (PDP) or managed care plan (MA-PD); Medicaid; a group health plan; a state pharmaceutical assistance program; Veterans’ or military health coverage; Medigap; or other such coverage as the Secretary deems appropriate (1860D-13(b)(4)).


� See Section 1860D-1(b)(3).


� The “base beneficiary premium” is a national average premium and is used to set the amount of the late enrollment penalty (under the “1%” option).  Thus, the amount will be the same nationwide.  It will be added to the “monthly beneficiary premium,” which is an amount unique to each plan and reflects the plan’s costs relative to a regional benchmark among other factors.  The late enrollment penalty is added to the enrollee’s monthly beneficiary premium (1860D-13(a), (b)).


� Part of the late enrollment penalty will be paid to the plans in which they enroll to compensate for costs not taken into account through the risk adjustment system (1860D-13(c)(2)).


� See Section 1860D-1(c)(4).


� This includes Medicare beneficiaries eligible for Medicaid as well as those who have income below 135 percent of the poverty limit and assets below $6,000 for singles or $9,000 for couples in 2006, with these thresholds indexed to general inflation in subsequent years.  


� This includes Medicare beneficiaries not eligible for the more generous subsidies who have income below 150 percent of the poverty limit and assets below $10,000 for singles or $20,000 for couples in 2006, with these thresholds indexed to general inflation in subsequent years.  


� The Medicare Part B late enrollment penalty is equal to 10 percent of the Part B premium for each 12 month period in which an individual was not enrolled.  It is lower than the equivalent 12 percent penalty in the drug benefit and is calculated for a 12-month period rather than a cumulative monthly period.


� Congressional Budget Office, Table 1. CBO Estimate of the Effect on Federal Direct Spending and Revenues of Title I of the Conference Agreement for H.R. 1. November 20, 2003.


� Based on data from the Social Security Administration; http://www.ssa.gov/OACT/STATS/table4c6.html.


� A. Schneider and R. Elias. (November 2003). Medicaid as a Long-Term Care Program: Benefits and Flexibility.  Washington, DC: Kaiser Commission on Medicaid and the Uninsured; http://www.kff.org/medicaid/4149.cfm.


� Massachusetts, Wisconsin, and Minnesota have grandfathered Medigap products with drug coverage that is more generous than that of Medigap Plans H, I and J.
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