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“For most of human history...‘being a father was a matter of conjecture, and 
being a mother was a matter of fact.’ Now nothing can be known for sure.”101 

The new reproductive technologies are so emotional and contentious precisely 
because they challenge our basic understanding of  what it means to be a parent. 
Throughout history, each child has had two, and only two, biological parents. As 

a result, U.S. family law is built around the concept that a child will have, at most, two 
legal parents. Until recently, those parents were either biological or adoptive (see text 
box below). And it is a zero sum game—in order to adopt a child, birth parents must 
first relinquish their rights or have them terminated. 

Now, due to the wonders of  “collaborative reproduction” (the phrase used when in-
tended parents recruit others to help them bring a child into existence), a child can have 
up to three biological parents—the man who provides the sperm, the woman who pro-
vides the egg, and the woman who carries the pregnancy and gives birth. Up to three 
more people also may be viewed under the law (and in their own eyes) as a parent of  a 
child—the “intended” or “contracting” parent(s) who sought to create a child through 
assisted reproduction, and the husband of  a gestational surrogate who has elected to 
keep the child or children to whom she gave birth. 

Which of  these adults, and how many of  them, should qualify as the legal parents? In 
Pennsylvania, the answer may now be three. In April 2007, an appellate state court 
panel ruled that two lesbian co-parents and their sperm donor friend all are the legal 
parents of  and financially responsible for the children they had created.102 

So far, no other appellate court in the United States has assigned more than two legal 
parents to a child. In fact in a well-known surrogacy case in which the genetic/intended 
father, the genetic/intended mother, and the gestational surrogate all had claims as le-
gal parents, the California Supreme Court expressly declined to expand the number of  
legal parents beyond two.103

But additional courts are likely to face this question in the coming years. And the pos-
sible parentage combinations they could encounter seem almost endless. A child could 
have three women vying to be its mother—the egg provider, the gestational carrier, and 
an intended mother—or no mother at all. Recently, a Maryland man and the surrogate 
he hired to carry twins created with his sperm and a donor’s eggs won a court case to 
have no mother listed on the birth certificate.104 

Parentage Determinations
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One day, technology may allow for two 
genetic mothers: a technique known as 
ooplasmic transfer involves injecting oo-
plasm (the material outside the cell’s nu-
cleus) from one woman’s egg into another 
woman’s egg. It was used in a handful of  
cases where it was thought that a wom-
an’s infertility was caused by her ooplasm. 
Because DNA exists in both the nucleus 
and the ooplasm, a child born from this 
process would have two genetic moth-
ers. The Food and Drug Administration, 
however, currently has a moratorium on 
clinical trials using this procedure.105

All states have parentage acts that provide 
statutory guidelines for determining the 
paternity of  a child when it is uncertain, 
but those laws are not sufficient to ad-
dress the complicated circumstances that 
result from the use of  new reproductive 
technologies. Slowly but surely, the states 
are beginning to recognize the need for 
legislation that explicitly governs the 
determination of  paternity and mater-
nity when a child has been created with 
assisted reproduction. 

Nevertheless, the states that have moved 
in this direction have provided a patch-
work response. The latest version of  a 
model law known as the Uniform Parent-
age Act was approved by the National 
Conference of  Commissioners of  Uni-
form State Laws in 2002 and includes 
several provisions that address assisted 
reproduction and gestational agreements. 
But only seven states had enacted it by 
2006, and none passed it verbatim.106 

Other states have crafted their own so-
lutions. The topics they cover and the 
limitations they impose vary immensely. 
It will be quite a while before there is any 
true uniformity or consensus regarding 
the legal presumptions that control how 
parentage disputes should be determined. 

Assisted Reproduction 
Generally

The first statutes to address assisted re-
production were those related to artificial 
insemination. The majority of  states now 
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FAMILY TIES IN THE 21ST CENTURY
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have laws providing that a man who con-
sents to artificial insemination of  his wife 
will be considered the father of  any result-
ing child and the sperm donor will not be 
the father. Normally, these laws require 
both the husband and wife to consent to 
the insemination in writing and for the in-
semination to be done under the supervi-
sion of  a physician. These statutes, how-
ever, often provide that where a husband 
has failed to give written consent, he can 
still be found to be the father if  he and his 
wife held the child out as their own during 
the first years of  the child’s life.107

Some of  these statutes have been broad-
ened to cover consent to any type of  
assisted reproduction and/or to include 
unmarried people. Most of  these statutes, 
however, are silent as to families headed 
by unmarried heterosexual, gay, lesbian, 
or trans couples, as well as single parents. 
For them, whether their rights as parents 
will be recognized is still uncertain and 
largely unknown.

Occasionally, where states have not up-
dated their laws to account for new types 
of  families, courts will apply the more 
conventional laws by analogy. In Elisa B. 
vs. Emily B., for instance, the California 
Supreme Court applied its state Uniform 
Parentage Act to find that a lesbian who 
consented to the insemination of  her 
partner, welcomed the twins produced 
into their home, and held them out as 
the couple’s children was a legal mother 
of  the children. Therefore, intent and 
consent were sufficient to establish legal 
parenthood absent any biological rela-
tionship to the child.108

In K.M. v. E.G.,109 the companion case 
to Elisa B., the court again reasoned by 
analogy to find that genetic consanguin-
ity can be a basis for finding maternity 

just as it is for finding paternity. That case 
involved a woman who had donated ova 
to her lesbian partner, who then carried 
the pregnancy and gave birth. The court 
found that both women could establish 
maternity under the law because one had 
provided genetic material and the other 
had given birth. The court further found 
that nothing precluded a child from hav-
ing two parents who both happened to 
be women, as long as there was no third 
person making a claim for parenthood.

Egg and Embryo Donation

Charles and Cindy,110 an unmarried cou-
ple in Tennessee, decided to start a family 
together in their 40s. Using a donor’s 
eggs and Charles’s sperm, Cindy became 
pregnant and gave birth to triplets. They 
moved into a larger home together and 
began rearing their children. After some 
time, however, their relationship began to 
deteriorate. Charles became less involved 
with the children and began to withhold 
financial support. 

When Cindy filed a petition to establish 
parentage and obtain custody and child 
support, Charles argued that she did not 
qualify as the children’s mother under 
state law because she had no genetic con-
nection to them. Having no statute directly 
on point to resolve Charles and Cindy’s 
dispute, the Tennessee Supreme Court 
applied a multi-factor test that considered 
genetics, intent, gestation, and the fact that 
there was no dispute with a genetic moth-
er to find that Cindy was indeed the legal 
mother. The court ended with a plea for 
legislative action to govern future cases.111

Only six states, however, have statutes 
that explicitly address the parental rights 
involved with egg or embryo donation. 
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They each create a presumption that the 
birth mother is the legal mother. They 
also specify when a husband’s consent is 
or is not required for donating or using 
eggs or embryos.

In Colorado, a wife who uses egg dona-
tion will be treated as the natural mother 
if  she and her husband consent in writing 
to assisted reproduction under a physi-
cian’s supervision. But a spouse’s written 
consent is not required when a married 
woman donates her eggs or a married 
man donates his sperm to someone out-
side the marriage.112

Texas, Utah, and Washington also do not 
require a married woman to obtain her 
husband’s consent to donate her eggs.113 

In Washington, a woman who gives birth 
to a child will be treated as the natural 
mother unless she and an egg donor have 
entered into a written agreement that the 
egg donor will be considered the natural 
mother (in which case the “donor” has 
not really donated her eggs).114 When 
there are disputes, both egg donors and 
gestational carriers have the opportunity 
to assert maternity by filing an affida-
vit and a physician’s certificate within 
10 days of  a child’s birth.115

Ohio provides that a woman who gives 
birth pursuant to an embryo donation 
will be treated as a natural mother. If  she 
is married and her husband consented to 
the procedure, then he will be treated as 
the natural father.116

Adoption and ART

As adoption became more regulated, public and private agen-
cies sprung up that acted as intermediaries between parents, 
children, and the state. Today, public agencies primarily handle 
the adoption of children from foster care, while private agencies 
manage the adoption of domestic newborns and children from 
other parts of the world. All three types of adoption involve 
home studies and evaluations of the adoptive parents, as well 
as additional administrative hoops for international adoptions. 

State, federal, and international laws regulating adoption are 
intended to protect the best interests of each child, prohibit the 
selling of children, and prevent the exploitation of birth mothers 
and adoptive parents. But their effectiveness has been called 
into question from time to time. Depending on the source of a 
child, an adoption can cost anywhere from zero to $35,000, but 
fees occasionally go as high as $100,000.117

The analogy to surrogacy and egg and sperm donation is not 
hard to make. Many of the same questions can be asked. Who 
is fit to be a parent? At what point does a fee become baby 
selling? Does a child have a right to know his or her origins? It 
will be interesting to see how the answers in one sector of the 

“baby market” influence the answers in another sector.

A ccording to Debora Spar, author of The Baby Business, 
adoption started in this country as an informal practice 

in which families would assume responsibility for orphaned 
relatives or take in abandoned children and put them to work. 
The practice of legally adopting a child and conferring rights 
and privileges on that child began in the mid-19th century and 
spread from related children to unrelated ones by the beginning 
of the 20th century. Around the same time, aid societies began 
to send children from overpopulated urban areas to more rural 
states and normalized the concept of long-distance adoption. 

As the stigma of adoption lessened in the wake of legalized 
birth control and abortion, open adoptions became more 
prevalent. Advocates of open adoption argue that children have 
a right to know about their genetic identity and family history, 
and birth mothers have a right to know what happened to the 
children they relinquished. With additional societal changes, 
adoptive parents have changed as well. Although some states 
and agencies still impose marriage restrictions on adoptive 
couples, single people and lesbian, gay, bisexual, or transgender 
couples are increasingly becoming adoptive parents. And inter-
racial adoption, though still controversial, is becoming more and 
more common. 
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Oklahoma addresses both egg and em-
bryo donation, but only when used by 
married couples. A child conceived with 
a donor egg is considered a legitimate 
child of  the married couple who used 
the egg. The egg donor has no rights to 
the child. 

With embryo donation, the physician per-
forming the transfer must have the writ-
ten consent of  the married couple donat-
ing the embryo and the married couple 
receiving the embryo. Any resulting child 
will be treated as a naturally conceived 
legitimate child of  the recipient couple. 
The statute explicitly states that embryo 
donation is not considered child traffick-
ing when the embryo is donated by the 
biological parents, the embryo is not of-
fered for sale or sold, and the provisions 
of  the statute are followed.118

The vast majority of  parentage laws that 
exist were enacted in order to address the 
issue of  illegitimacy, not assisted repro-
duction. When passed, they reflected the 
mores of  the times. Now that new mores 
and technologies allow for new fam-
ily structures, new laws are needed that 
directly address these new circumstances. 
Although many of  the cases that arise 
will be fact sensitive, so were the illegiti-
macy cases that preceded them; statutory 
guidelines would nevertheless be helpful 
in establishing the frameworks in which 
these cases can be decided.

Surrogacy

Although the market for surrogacy is still 
relatively small—in 2000, there were 
only 1,210 attempts at gestational sur-
rogacy119—when problems arise, they are 
monumental for those involved and their 
societal implications can be profound.

Perhaps the most famous surrogacy case 
is that of  “Baby M.” In 1985, William 
Stern and Mary Beth Whitehead entered 
into a contract in which, for $10,000, 
Ms. Whitehead agreed to be inseminated 
with Mr. Stern’s sperm, become pregnant, 
carry the pregnancy to term, deliver the 
child to Mr. Stern and his wife, and ter-
minate her maternal rights. The payment 
was not to be made until the child was 
surrendered and Ms. Whitehead’s rights 
were terminated.

Initially, Ms. Whitehead complied with 
the contract and turned the child over 
to the Sterns. The next day, however, 
she returned and begged to have the 
child for one more week. The Sterns 
agreed, but after numerous unsuccessful 
attempts to retrieve the child over a four-
month period, they obtained a court 
order to get the child back. Instead of  
turning over the child, Ms. Whitehead 
and her family fled to Florida. Eventu-
ally, the child was found and returned to 
the Sterns. 

The case garnered considerable media 
attention and prompted several states to 
enact laws governing surrogacy. A review 
of  the relevant statutes and case law 
reveals that the reactions to the practice 
of  surrogacy are, literally and figuratively, 
all over the map.

Statutes

The approaches states have taken range 
from banning surrogacy agreements and 
penalizing the participants, to refusing to 
enforce surrogacy agreements, to allowing 
but enforcing them only if  certain proce-
dures have been followed. (For a detailed 
description of  the state laws regarding 
surrogacy, see appendix on page 35.)

Now that new 
mores and 

technologies 
allow for 

new family 
structures, 

new laws are 
needed that 

directly address 
these new 

circumstances.
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Arizona and the District of  Columbia 
ban them. Washington bans contracts for 
compensation beyond certain expenses. 
Michigan and New York void surrogacy 
contracts and impose penalties. Indiana, 
Kentucky, Louisiana, Nebraska, and 
North Dakota void some or all types of  
surrogacy contracts.120 

Ten states allow certain types of  surro-
gacy contracts but regulate them in some 
fashion.121 An additional five states take 
no position but specify that other laws do 
not apply to surrogacy arrangements. 

Disincentives for surrogacy contracts 
span from outright bans, with or without 

accompanying punishments, to declar-
ing that such contracts are void and 
unenforceable. The difference turns on 
whether the state takes a passive or active 
role in deterring such agreements. 

States that declare the contracts void will 
simply refuse to enforce the agreements. 
If  people enter such contracts and prob-
lems arise, they will have to sort out the 
disagreements on their own. 

In contrast, the states that ban surrogacy 
contracts do not allow such contracts to 
be made and sometimes will penalize 
anyone involved in making the contract. 
Some states combine these approaches 

SURROGACY LAWS BY STATE

Voids only

Voids and penalizes

Bans

Prohibits Some/Allows Others

Allows but regulates

Washington
D.C.
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by voiding the contracts and assigning 
penalties. Generally, where there are 
punishments, brokers are punished more 
severely than participants. 

The states that allow surrogacy vary 
greatly in terms of  whether a surro-
gate may receive compensation beyond 
necessary expenses, whether she has a 
period of  time after the birth to change 
her mind about surrendering the child, 
whether a court must approve the agree-
ment, and the number of  requirements 
the parties must satisfy ranging from 
medical and psychological evaluations 
to home studies. 

The vast majority of  statutes require the 
intended parents to be married, but a few 
do not. If  the surrogate is married, the 
statutes invariably require her husband to 
consent and be a party to the agreement. 
The states also vary as to whether at least 
one of  the intended parents must be ge-
netically related to the child and whether 
the surrogate may use her own eggs.

Finally, while not approving of  surrogacy 
affirmatively, some states have made 
it clear that their prohibitions on sell-
ing children do not apply to surrogacy 
arrangements or fees related to such 
agreements.122 Similarly, Tennessee does 
not expressly authorize surrogacy, but 
its adoption law does provide that an of-
ficial surrender and adoption of  a child 
born pursuant to a “surrogate birth” are 
not necessary in order to terminate the 
parental rights of  the birth mother or 
establish the parental rights of  the in-
tended parents.123

Case Law

The majority of  states still lack any statu-
tory guidance on surrogacy agreements. 
When asked to resolve surrogacy disputes, 
the courts have looked to statutes related 
to adoption, custody, paternity determina-
tions, termination of  parental rights, and 

“baby selling”; the federal and state consti-
tutions; and public policy considerations.

G=Gestational

T=Traditional

Table 2: State Surrogacy Laws

State

Surrogacy Regulations

Court 
approval

Screening 
Residency 

requirement 
Limits 

compensation
Provisions if no 
valid contract 

Protects 
unmarried people 

Intended mother 
can’t bear child 

At least one intended 
parent must contribute 

gametes 

No surrogate 
eggs

Surrogate makes 
health decisions 

Intended parents 
must accept child

Intended parents 
become parents 

at birth 

Time period for surrogate 
to change mind or 
challenge contract 

Arkansas •

Florida T • • G G G • G T

Illinois • • • • • • •

Nevada • Both •

New Hampshire • • • • • • •  •

North Dakota Both •

Texas • • • • • • •

Utah • • • • • • • • •

Virginia • • • • • • • • •

Washington • •
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In Baby M., described above, the Supreme 
Court of  New Jersey ruled that “payment 
of  money to a ‘surrogate’ mother [was] 
illegal, perhaps criminal, and potentially 
degrading to women.”124 The court found 
that paid surrogacy arrangements violat-
ed the state’s statutes prohibiting the use 
of  money in connection with adoptions, 
requiring proof  of  parental unfitness 
or abandonment before termination of  
parental rights, and making surrender of  
custody and consent to adoption revoca-
ble in private placement adoptions. 

The court also found that the contract 
violated the state’s public policy, namely 
that a child’s custody should be deter-
mined by an analysis of  the child’s best 
interests; that natural parents have equal 
rights with regard to their child; that 
consent to adoption be informed, volun-
tary, and meaningful; and that the sale 
of  a child is pernicious. It also noted that 
class disparities are a common character-
istic of  paid surrogacy, which also gave 
cause for concern. 

The court acknowledged that constitu-
tional issues were implicated for both 
parties—for Mr. Stern, the right to pro-
create; for Ms. Whitehead, the right to 
companionship of  one’s child. The court, 
however, determined that Mr. Stern did 
exercise his right to procreate and voiding 
the surrogacy contract did not interfere 
with the exercise of  that right. 

The court also found that there was 
no basis to terminate Ms. Whitehead’s 
parental rights. Therefore she too would 
not suffer a constitutional deprivation. 
Ultimately, the court declared that both 
were the child’s natural parents, but the 
child’s best interest warranted grant-
ing custody to the Sterns and visitation 
rights to Ms. Whitehead.125

In stark contrast to New Jersey, the 
California Supreme Court has been very 
open to the use of  assisted reproduction 
and has paved the way in adapting state 
law to technological advancements and 
allowing their use to flourish. With its 
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landmark decision of  Johnson v. Calvert,126 
the court set forth what has come to be 
called the “intent” test when addressing 
surrogacy disputes. 

In that case, Anna Johnson agreed to car-
ry and deliver the genetic child of  Mark 
and Crispina Calvert. Unfortunately, re-
lations soured during the pregnancy, and 
by the time the child was born the par-
ties were already in court asserting their 
competing rights as parents. The court 
determined that although the California 
Uniform Parentage Act did not specifi-
cally address surrogacy, it applied to any 
case in which parentage was in dispute. 
The court found that under the Act, 
both women had established grounds for 
maternity—Anna by giving birth, and 
Crispina by providing genetic material—
yet California law recognized only one 
natural mother for every child.127 

The court concluded that when the roles 
of  genetic consanguinity and giving birth 
do not coincide in one woman, the one 
who intended from the outset to pro-
create and raise the child is the natural 
mother under California law. This hold-
ing effectively precludes a gestational 
surrogate from ever changing her mind 
about a surrogacy agreement.

The court also found that the surrogacy 
contract at issue was not inconsistent with 
public policy because, according to the 
court, gestational surrogacy differed in 
crucial respects from adoption and was 
not subject to the adoption statutes; it did 
not constitute involuntary servitude; it did 
not treat children as commodities; and it 
did not exploit or dehumanize women, in-
cluding women of  lower economic status. 
With regard to the last point, the court 
thought the argument that a woman 
could not knowingly and intelligently 

enter into such an agreement smacked 
of  paternalism. Moreover, it thought the 
legislature, not the courts, was the proper 
forum for resolving such questions.

Finally, the court determined that, be-
cause Johnson was not the legal, natural 
mother, she had no constitutionally pro-
tected liberty interest based on her status 
as a “birth mother” and therefore no 
right to the companionship of  the child. 
A woman who agrees to be a gestational 
surrogate “is not exercising her own right 
to make procreative choices; she is agree-
ing to provide a necessary and profoundly 
important service” to a couple who are 
exercising their right to “procreate a 
child genetically related to them by the 
only available means.”128

The California Court of  Appeals applied 
this holding in In re Marriage of  Buzzan-
ca,129 where the child was at risk of  having 
too few parents rather than too many. In 
that case, a gestational surrogate carried 
a child created with gametes from anony-
mous donors for a married couple who 
were the intended parents. When the 
couple divorced, the husband attempted 
to claim no responsibility for the child 
because he had no biological relationship 
to the child. Flatly rejecting that position, 
the court held that both the husband and 
wife would be deemed the legal parents 
because they had initiated and consented 
to the assisted reproduction that brought 
about the birth of  that child.

The California Court of  Appeals has 
determined, though, that the intent test 
is only to be used when the birth mother 
and the genetic mother are different 
women. When a surrogate uses her own 
eggs, then she will be considered the 
natural, legal mother regardless of  the in-
tent of  the parties. Because genetics and 
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birth coincide in the same woman, there 
is no need to use intent to break the “tie” 
between two mothers, as there was in the 
Johnson case. Without a formal consent 
to adoption, the intended mother has no 
right to the child.130

In contrast, Ohio has rejected outright 
the Johnson intent test in favor of  a test 
that relies primarily on genetics. In Belsito 
v. Clark, the court found that the intent 
test was unworkable for a number of  
reasons, including the difficulty of  prov-
ing intent. It found genetics to be a much 
more reliable and established method for 
determining parentage. Therefore, the 
presumption in Ohio is that the genetic 
mother will be the legal mother. 

The court noted, however, that genetics 
should not be the exclusive test for deter-
mining parentage and that birth can be 
used as a secondary test. Under the birth 
test, the birth mother could still be found 
to be the legal parent if  the genetic par-
ents consented.131 Of  course, if  that is the 
case, it is unlikely the parties would end 
up in court unless there is a problem with 
the birth certificate.

Legal scholar Dorothy Roberts of  North-
western University has argued that, even 
in Johnson, a major factor in these cases 
involves establishing the primacy of  ge-
netics over gestation, and she contends 
that a racial subtext often drives such de-
cisions. For instance, in Johnson, Anna was 
African-American, Crispina was Filipina, 
and Mark was white. The press, however, 
focused much more attention on Anna’s 
race than on Crispina’s and portrayed 
the child as white. 

Roberts fears that gestational surrogacy 
doubly disadvantages economically 
vulnerable women of  color who cannot 

afford a court battle and who are un-
likely to gain custody of  a white child.132 
Debora Spar, author of  The Baby Business, 
confirms that by 2000, one-third of  ges-
tational surrogacy arrangements at the 
largest U.S. program involved surrogates 
and couples of  different races.133

One set of  academics has noted that sur-
rogacy agencies intentionally select sur-
rogates who are primarily white, Chris-
tian, and married with children in order 
to give the impression that the practice 
does not exploit low-income women, yet 
the majority of  surrogates fall within the 
lower-middle socioeconomic class. Most 
earn just above the poverty line, and 40 
percent are otherwise unemployed, re-
ceiving financial assistance, or both.134 

In calling for a uniform, federal law 
governing surrogacy agreements, these 
commentators argue that such a stan-
dard would prevent forum shopping for 
states with more favorable surrogacy laws, 
which reduces the bargaining power of  
individual surrogates, draws prospective 
parents from all over the country with 
the promise of  easy risk-free transactions, 
and allows agencies to get around the 
most restrictive state laws.135 This sugges-
tion raises several questions, among them:

How do we best ensure that the prac-
tice of  commercial surrogacy does not 
exploit its participants? 

How do we balance the interests of  
the gestational mother against the ge-
netic parents when they conflict? 

Do we let the states continue to experi-
ment with a range of  possible solu-
tions, or does such a patchwork ap-
proach only lead to regulatory chaos 
that enables commercially savvy actors 

ß

ß

ß

Whatever 
decisions we 
make should be 
guided by our 
desire to balance 
our apprehension 
about exploitation 
with our respect 
for individual 
autonomy, our 
sympathy for 
biological and 
intended parents 
with our concern 
for the well-being 
of the children 
produced.
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to take advantage of  surrogates and 
intended parents? 

Another option would be to encourage 
states to enact some version of  Section 8 
of  the Uniform Parentage Act, which ad-
dresses surrogacy agreements.136 Although 
states have the power to regulate adoption 
and custody, many adhere to model uni-
form laws on those topics. Should surroga-
cy follow the same route, or is it somehow 
different enough to warrant federal action? 

How we handle surrogacy will depend on 
how we answer the following questions:

Is commercial surrogacy a repugnant 
practice that must be banned and 
punished? 

Do we simply want to discourage surro-
gacy by refusing to enforce contracts? 

Is surrogacy a valid and honorable 
form of  employment that women 
should be free to undertake so long as 
they fully understand the medical and 
legal risks involved? 

Do intended parents have a right to 
procreate with the assistance of  a 
surrogate? 

If  we do choose to allow but regulate sur-
rogacy, we must then decide:

Should we treat surrogacy more like 
natural conception, with minimal state 
interference, or like adoption, with a 
high level of  government intervention?

Should surrogates have time to decide 
whether to keep the children they bore? 

What compensation, if  any, should be 
allowed? 

ß

ß

ß

ß

ß

ß

ß

What should be the remedies, if  any, 
when a contract is breached? 

When disputes arise, how should 
courts determine parentage—by ge-
netics, by birth, by intent, or by some 
other test?

Should the same rules apply to both 
traditional and gestational surrogates?

Again, these questions are not easy to 
answer, but they must be asked. Whatev-
er decisions we make should be guided 
by our desire to balance our apprehen-
sion about exploitation with our respect 
for individual autonomy, our sympathy 
for biological and intended parents with 
our concern for the well-being of  the 
children produced.

Posthumous Creation 
of a Child

Until the advent of  reproductive tech-
nologies, it was possible for a child to be 
born after the death of  a genetic par-
ent in only one situation—when a father 
died while the child was still in utero. In 
a twist that seems purely science fic-
tion, children can now not just be born 
but conceived after the death of  one or 
both of  their parents, sometimes years 
later. Frozen gametes and embryos are 
the main vehicle for this trend, but sperm 
(and one day eggs) also could be collected 
from a recently deceased body in extreme 
circumstances.137

In addition to whatever emotional fall-
out may occur, this new practice has 
created ripples in inheritance law and 
posed new questions for government 
programs that manage Social Security 
and other benefits. A notorious case in 
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the 1980s raised the issue briefly: Elsa 
and Mario Rios, a wealthy couple who 
lived in Los Angeles, had undergone 
IVF treatment in Australia and had two 
frozen embryos stored there when they 
died in a plane crash without a will and 
without any instructions as to their un-
used embryos.138 

Suddenly people were faced with ques-
tions such as who gets to decide the 
embryos’ fate and would they be entitled 
to inherit the money? It spurred clinics 
to begin asking their patients for written 
indications of  their wishes, but 20 years 
later most states in the United States still 
have not amended their laws to address 
this type of  situation.

This issue will become more and more 
pressing as families begin to learn of  this 
reproductive option. Increasingly, sol-
diers who are already involved in IVF 
programs are storing their sperm before 
heading off  to war, concerned that they 
may receive wounds in combat that affect 
their fertility or worried they may not 
come home at all. Already, one Virginia 
clinic has banked sperm for 500 service-
men and the Pentagon is in the process 
of  developing a benefits policy for “post-
mortem conception.”139 Below is a review 
of  the relevant statutes and case law.

Statutes

Only a handful of  states have addressed 
whether a child created by assisted repro-
duction after the death of  a genetic par-
ent shall be entitled to inherit or receive 
government benefits from that parent. 
Normally they require the decedent to 
have demonstrated some intent to be a 
parent of  a child that may be created 
after his or her death.

For instance, in Florida a child conceived 
from the gametes of  a person who dies 
before placement of  gametes or embryos 
in a woman’s body is not eligible for a 
claim against the decedent’s estate unless 
the decedent provided for such a child in 
his or her will.140 

In Virginia, if  a genetic parent dies be-
fore the implantation of  an embryo, there 
are two ways he or she will be found to 
be a legal parent of  a resulting child: if  
implantation occurred before notice of  
death could reasonably be communicat-
ed to the physician, or if  that person con-
sented in writing to being a parent prior 
to implantation.141 It should be noted 
that Virginia’s statute does not expressly 
require contemplation of  posthumous 
implantation; it appears that general con-
sent to assisted reproduction is sufficient.

The remaining seven states142 that ad-
dress the issue follow a provision that was 
originally included in the Uniform Status 
of  Children of  Assisted Conception Act 
and now appears as section 707 of  the 
Uniform Parentage Act.143 According 
to that section, the deceased must have 
specifically consented in a record to be-
coming a parent through assisted repro-
duction that might occur after his or her 
death in order to be considered the legal 
parent of  any resulting child.

Case Law

When the federal government has dis-
puted a claim to Social Security benefits 
by children created after a parent’s death, 
the courts have looked to state law to 
determine whether they are eligible to 
receive the benefits. Therefore, it is par-
ticularly important for states to act in this 
arena or for federal government benefits 
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programs to adopt regulations that create 
predictability for families considering this 
reproductive option.

In Gillett-Netting v. Barnhart,144 the federal 
government denied Social Security ben-
efits to children conceived by IVF after 
their father’s death because they were not 
his dependents at the time of  his death. 
The Ninth Circuit, however, found that 
they were considered legitimate children 
under Arizona law. Thus, they could be 
deemed his dependents and did not have 
to demonstrate actual dependency.

Similarly, in Stephen ex rel. Stephen v. Barn-
hart,145 a child was conceived after his 
father’s death and again was denied 
Social Security benefits because he was 
not a dependent child at the time of  the 
parent’s death. The District Court ap-
plied the Florida law that says a child 
conceived after a parent’s death is not 
eligible for a claim against the estate 
unless provided for in the will. Because 
the child in this case was not included 
in his father’s will, he had no claim to 
the Social Security benefits. The court 
distinguished the case from Gillett-Netting 
because Florida had a statute that specifi-
cally deals with posthumous fertilization 
while Arizona did not.

If  a wife uses her deceased husband’s 
sperm and inherits from him directly, 
then perhaps regulation is not needed to 
protect her interests and the child’s. But 
other questions still remain, among them:

Should the practice of  posthumous 
conception and/or implantation be 
allowed at all, and if  so should coun-
seling first be required? 

Must the deceased have consented 
specifically to posthumous conception 
and/or implantation in order for 
the child to have legal rights and 
entitlements? 

Should there be a time limit on the 
use of  a deceased person’s gametes or 
embryos created from their gametes? 

Who gets to use the gametes or 
embryos derived from a deceased 
person—a spouse or partner, a 
girlfriend or boyfriend, a parent? 

This is an area where advance knowl-
edge of  a consistent set of  laws would be 
especially helpful to the families who use 
assisted reproduction.

ß

ß

ß

ß
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