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GOVERNMENT

Family Friendly
for All Families

Workers and caregivers need government
policies that reflect today’s realities

our decades ago, President Richard Nixon famously declared that universal

child care would have “family-weakening implications” that “would com-

mit the vast moral authority of the federal government to the side of com-
munal approaches to child rearing over the family-centered approach.”* Wielding
his veto pen, he blocked what became the last best chance for decades for the fed-
eral government to support working moms and dads trying to raise their children

and earn a living at the same time.

Back in the early 1970s, Nixon and Congress looked at the 52 percent of so-called
“traditional” families in the country (families with children still at home consist-
ing of a married couple in which only the husband works outside the home) and
saw decidedly different social and economic forces at work.> As women entered
the workforce in droves during the 1970s, the number of “traditional” families
immediately began to plummet—by 1975, it was already down to 45 percent of

families with children.

Today, there’s no mistaking the trend—only 21 percent of families with children
at home are “traditional” families.3 How do the other 79 percent of families
working and raising children—the so-called “juggler families” —handle child
care? How do these families cope with sick children and relatives or elderly par-

ents in need of care?
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Then and now
Changes in family structure and work,

families with children under age 18,
1975 and 2008

B Married, traditional (only husband employed)
B Married, dual earner
Married, both parents unemployed
Married, nontraditional (only wife employed)
Single parent, employed

Single parent, unemployed

20.7%

3.8%
5.1%
o 22.1%
8.8%
7.3% 7.8%
1975 2008

Source: Bureau of Labor Statistics, Economic News Release: Table 4.
Families with own children: Employment status of parents by age
of youngest child and family type, 2007-08 annual averages; Bureau
of Labor Statistics, Indicator 18: Parent's Employment, Employment
status of parents with own children under 18 years old, by type of
family: 1975 to 1993.

Well, ask just about any mom or dad
and they will tell you they mix and
match caring and earning as best they
can in workplaces designed decades
ago around a worker who relied on

a full-time homemaker to care for
the young and the infirm and had no
responsibility for caring for family
members. This is no way to run an
economy and to care for the next gen-
eration of Americans and those who

built what our country is today.

Political leaders talk about “family
values,” but too often real reforms are
set aside when it comes time to draw
up the federal budget or do the heavy
legislative lifting to ensure that women
and men can raise their children, care
for their elders, and continue to earn
the incomes they need to survive and
thrive in today’s economy. Women, of
course, are no longer the sole provid-
ers of care for the family, just as men
are no longer the sole providers of the
family income. Yet the federal govern-
ment has not updated its policies to aid

families in navigating this new reality.

Too many of our government poli-
cies—from our basic labor standards to
our social insurance system—are still
rooted in the fundamental assumption
that families typically rely on a single
breadwinner and that there is someone
available to care for the young, the aged,
and the infirm while the breadwin-

ner is at work. But now that there are
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decidedly fewer “traditional families” and women comprise half of the workers on
U.S. payrolls, we need to reevaluate the values and assumptions underlying our
nation’s workplace policies to ensure that they reflect the actual—not outdated or

imagined—ways that families work and care today.

Up until now, government policymakers focused on supporting women’s entry into
a male-oriented workforce on par with men—a workplace where policies on hours,
pay, benefits, and leave time were designed around male breadwinners with pre-
sumably no family caregiving responsibilities. Seeking equal opportunity in this
workplace was critical, of course. Women could have never become half of all work-
ers and entered previously male-dominated professions without Title VII of the
Civil Rights Act of 1964, which prohibited sex discrimination in employment, and
was amended by the Pregnancy Discrimination Act of 1978 to ensure that a woman
couldn’t be fired simply because she was having a child. And while women still have
a long way to go to receive equal pay for equal work, the Equal Pay Act of 1963 cer-
tainly helped narrow the wage gap and increase women’s economic stability.

Nearly all of our government policies—from our basic
labor standards to our social insurance system—are
still vooted in the fundamental assumption that
families typically vely on a single breadwinner.

But allowing women to play by the same rules as the single male breadwinner
worker of yore is not enough. Too many workers—especially women and low-wage
workers—today simply cannot work in the way the breadwinner once worked with
a steady job and lifelong marriage with a wife at home. Today, not only are half of
all U.S. workers female, but our families are no longer static. The marriage rate

is currently at the lowest point in its recorded history.* And while the divorce rate
is down, it is still significant.s More than one in three families with children is
headed by a single parent.® There are approximately 770,000 same-sex couples
living in the United States, 20 percent of whom are raising children.” Yet there has
been limited action at the federal level to update our workplace policies or create
new policies to help working parents and their varied families—and not for lack of
debate (see box “Plenty of study, few results”).
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Plenty of study, few results
Real family-friendly workplace reform is long overdue

A variety of federal commissions and conferences have
supported efforts to encourage family-friendly work-
place reforms, but with very little success in achieving
new family-friendly benefits needed by today’s workers.

Cases in point:

+ In 1963, President John F. Kennedy’s Commission
on the Status of Women delivered its report to the
president. The report recommended that the federal
government take the lead in creating legislation to
establish cash maternity benefits for women when
they were pregnant; that federal, state, and local gov-
ernments partner to provide child care services with
a priority for children of employed women; and that
states help workers limit their hours at work by extend-
ing to men the state laws limiting the maximum hours
employers could require women to work.® We still have
no national policy of paid maternity or family leave
and maximum-hour laws were never extended to all
workers. Federal support for child care has been largely
limited to low-income families.

+ In 1980, delegates to President Jimmy Carter’s White
House Conference on Families called for “flextime,
job-sharing programs, flexible leave policies for both
sexes, part-time jobs with prorated pay and benefits,
and dependent care options, including child care
centers.” None of the flexibility options put forward
by President Carter’s commission was seriously con-
sidered by Congress or the Carter administration and
a new push for universal child care fell apart in Con-

gress during Carter’s presidency."

+ In 1986, the White House Working Group on Families
recommended to President Ronald Reagan that “with-
out creating new entitlement programs, the federal
government can assist parents with their child care
needs by encouraging and endorsing employer efforts
to adopt family-oriented policies which provide for
flexibility in the workplace.”"" The Reagan administra-
tion spent the 1980s fighting Congressional efforts to
pass federally funded child care and family leave and
offered no legislation or executive action to “encourage
or endorse employer efforts to promote flexibility.”"

+ Andin 1991, the congressionally mandated bipartisan

National Commission on Children recommended that
“government and all private sector employers adopt

family-oriented policies and practices—including fam-
ily and medical leave policies, flexible work scheduling,
and career sequencing—to enable employed mothers
and fathers to meet their work and family responsibili-
ties [and] government, communities and employers
continue to improve the availability, affordability, and
quality of child care services for all children and fami-
lies that need them.”™® Congress passed and President
Bill Clinton signed the Family and Medical Leave Act
in 1993, but it offered only unpaid leave to about half
of workers in the United States.” Child care funding
increased, but again was limited almost entirely to
lower-income families. And no serious effort was made
to get private-sector employers to offer flexible work

schedules and career sequencing.

Thus time and again we have heard the right words, but

we have seen very limited action.
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The notable exception is the Family and Medical Leave Act of 1993, but even it
only allows 12 weeks of unpaid job-protected family or medical leave to approxi-
mately half of all workers in the United States.'s Our federal government does not
require employers to offer a minimum number of paid days off. Nor does it require
or even incentivize employers to provide flexible work arrangements. Our child
care assistance is mostly aimed at the poor and even that assistance reaches too
few families.*® Both our basic labor standards and our social insurance system are
still based on supporting “traditional” workers and families and so do not accord

protection to workers who must cut back on work to care for family members.

Tackling these challenges isn’t going to be easy. For some, acknowledging that most
women work challenges deeply held beliefs about what it means to be family and
the “appropriate” roles for men and women. In a recent congressional debate over
whether the federal government should provide paid parental leave to all new par-
ents, Representative Darrell Issa (R-CA) implied that men do not need additional
paid time off for family leave and that only mothers do immediately after the birth
of a child,”” even though fathers report that they want to spend more time with

their children and that they are experiencing high levels of work-family conflict.*®

This report demonstrates that women becoming half of all workers and moth-

ers becoming breadwinners is not a woman’s issue—it’s an issue that affects our
entire society. This chapter suggests that a fruitful way for government to address
this new economic and social reality would be to reform our existing laws by:

Updating our basic labor standards to include family-friendly employee benefits

Reforming our anti-discrimination laws so that employers cannot discriminate

against or disproportionately exclude women when offering workplace benefits

Updating our social insurance system to the reality of varied families and new
family responsibilities, including the need for paid family leave and social secu-
rity retirement benefits that take into account time spent out of the workforce
caring for children and other relatives

Increasing support to families for child care, early education, and elder care to

help working parents cope with their dual responsibilities
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Updating these government policies so that they account for the reality of the
overwhelming majority of today’s workers and families is the challenge we
address in the pages that follow.

Needed: Family time
Helping employers provide 21st-century family-friendly benefits

The United States is the only industrialized country without any requirement
that employers provide paid family leave and without nationwide government-
sponsored paid family leave. The U.S. government offers no federal subsidy for
employers who provide family and medical leave—unlike existing government tax
subsidies for employer-provided health care and pension savings programs.”® As a
result, 74 percent of all civilian workers have access to health benefits and 71 per-
cent have access to retirement benefits, but only g percent of all civilian workers

have access to dedicated paid family leave.2°

PREGNANCY LEAVE. All women should have it. {HARAZ N. GHANBARI, AP}
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To a limited degree, the government has used the tax code to incentivize employ-
ers to provide assistance to employees for child care expenses and information,
but these provisions do not come close to reaching the levels of support needed
(the government also uses the tax code and subsidies to provide child care support
directly to families, which we discuss below). The tax code allows employees to
pay for health and dependent care expenses using pre-tax dollars if their employ-
ers offer Flexible Spending Accounts, but this allows working families to set aside
only up to $5,000 per year for dependent care expenses.>* This benefit is limited
to workers whose employers choose to participate and it is worth far more to
families at higher income levels. In 2006, only 30 percent of families had access to
dependent care savings accounts.?> And only 2 to 6 percent of all eligible employ-

ees are using flexible spending accounts to defray child care costs.>

The United States is the only industrialized
country without any requirement that
emplovers provide paid family leave.

Similarly, in 2001 the government began providing a federal employer tax credit
for employers who either provide on-site child care, contribute to off-site care

for their employees, or pay for resource and referral services that help employees
locate quality child care in their community.># Despite this incentive, employers
have not increased the child care subsidies or services offered to employees. From
2000 to 2008, the provision of assistance to employees for either on-site or off-
site child care remained at 6 percent of all employees in the United States, and
there has been a slight decrease in the provision of child care resource and referral
services from 13.8 percent in June 2000 to 11 percent of employees in the United
States receiving such support.s

In addition, the major government subsidized benefits—health care and pen-
sions—disadvantage workers who take part-time or temp jobs or who start their
own businesses so that they can pick up their kids from child care or have the
flexibility to care for an aging parent. They often sacrifice employer-provided
health and pension coverage—and the tax subsidy—as well. This is a seldom-
mentioned argument for health care and pension reform.
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To date, however, the federal government has failed to make a serious investment to
encourage employers to offer new or update existing employee benefits to keep up
with the changing face of the American worker and the American family structure.

Require employers to offer employer-sponsored benefits equally
to all workers

Instead of providing incentives to employers to offer updated benefits aligned with
the needs of today’s families, the government has focused its effort on ensuring
that all workers have “equal access” to the benefits that are provided by employers.
The groundbreaking Title VII of the Civil Rights Act of 1964 is a central part of
this story. Title VII made it unlawful for employers with more than 15 employees
“to discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s...sex.”°

This is obviously important. Title VII is used today as a tool to combat discrimi-
nation against pregnant women and against men and women who are denied
access to employment benefits because of gender stereotypes associated with
caregiving. But Title VII is an extremely limited tool in helping employees take the
leave and receive the flexibility they need to mix work with pregnancy or mix and

match work and family responsibilities.

The reason: The law does not require employers to adjust to an employee’s preg-
nancy or caregiving needs. Rather, it requires employers to offer benefits to all
employees on the same terms, even if those benefits were not designed with preg-
nancy or caregiving in mind.

One major set of employer benefits voluntarily offered by some employers today

is paid leave benefits—sick leave, vacation leave, holidays, disability leave, and
family leave. Paid sick leave and disability benefits were traditionally offered by
employers to provide a level of security for breadwinners and their families if the
breadwinner was temporarily ill or disabled. Vacation and holiday pay were offered
to provide workers with a period of restoration and revitalization. Because there is
no federal requirement that employers offer vacation, sick, or holiday leave, paid or
unpaid, access to paid time off is widely unequal across groups of workers.>”

This means that the needs of women workers—whether for pregnancy or for
family responsibilities—have to fit into leave benefits that were previously
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designed to serve male breadwinners. Because only 9 percent of all employees
have access to dedicated paid family leave, the vast majority of workers have to
fit their family leave needs into a patchwork of sick and vacation leave, where

an employer offers the time and allows it to be used for this purpose, and then
forfeit the true purposes of those days off, for healing or relaxing. Pregnant work-
ers often have to take either disability or sick leave if their employer offers it

in order to receive pay while on leave to give birth. Male workers who now have
more caregiving responsibilities than ever before face the same inflexible access
to employer-provided leave benefits.

Male workers who now have more caregiving
responsibilities than ever before face the same
inflexible access to employer-provided leave benefits.

This access to existing leave benefits may be equal but it is outdated, for it fails to
match benefits with workers’ new roles in the family or our society. Let’s consider

the limitations of the law with regard to pregnancy and caregiving.

Pregnancy leave

Upon passage and implementation of Title VII, one of the first questions for preg-
nant women in the workplace was whether private employers violated Title VII

if they offered health insurance or disability leave that did not include pregnancy.
Early on, the Equal Employment Opportunity Commission took the position that
excluding maternity coverage was not discrimination.?® But in the 1970s the
EEOC reversed course.>

The Supreme Court, however, in 1976 ruled in Gilbert v. General Electric Co. that an
employer’s disability plan covering nonwork-related disabilities was not in viola-
tion of Title VII'’s prohibition against sex discrimination just because it did not
cover disabilities arising from pregnancy.’® Congress swiftly reacted, passing the
Pregnancy Discrimination Act of 1978, which amended Title VII to clarify that
the prohibition against sex discrimination in private employment included a pro-
hibition against discrimination on the basis of pregnancy, childbirth, or related

medical conditions.
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The Pregnancy Discrimination Act had a tremendous impact on professional
women employed in workplaces that already had disability or robust sick-leave
policies on the book. The PDA meant these women would have equal access to
those policies for the purposes of pregnancy and childbirth. But if a worker’s
employer did not offer disability or sick-leave benefits to any workers, then the
PDA would not help them gain access to these benefits. Thus, the new law dispro-
portionately benefited workers in high-waged occupations.

For women with a college education or more, access to paid maternity leave rose
from 14 percent in 1961 to 59 percent in 1981 after the passage of the PDA and
continued to climb, settling at 60 percent in 2003, the last year for which complete
data are available. Women with less than a high school diploma, however, experi-
enced only a 3 percentage point increase in access to paid maternity leave over that
same period, from 19 percent in 1961 to 22 percent in 2003 (see Figure 2).3 One of
the only reasons that less-educated workers have any access to pregnancy leave is
because labor unions historically and continuously have negotiated for such leave

in collective bargaining agreements covering low-wage workers.

Most Americans believe it is illegal today for employers to fire a pregnant

worker, but that is not the case. Unfortunately, there are many lawful reasons an

Want paid maternity leave? Then get an education or join a union

Percentage of women who received paid leave before or after their first birth by
educational attainment: Selected years, 1961-1965 to 2001-2003

Less than high school

63
59 60
High school graduate P Py
I Some college 43
. 40 39
W Bachelor's degree or higher
26 27 29
22 22
19 18 20 18
16 i M I

1961-1965 1971-1975 1981-1985 1991-1995 2001-2003

Note: Paid leave includes all paid maternity, sick, and vacation leave and other paid leave used before the birth and up to 12 weeks after the birth.

Source: 1961-1965 to 1971-1975: Bureau of the Census, Current Population Reports, Series P23-165 (Work and Family Patterns of American
Women), Table B-9; 1981-1985 to 1991-1995: P70-79 (Maternity Leave and Employment Patterns: 1961-1995), Figure 4; and 2001-2003: Survey of
Income and Program Participation, 2004 Panel, Wave 2.
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employer in the United States can fire a pregnant worker and these reasons often

disproportionately harm lower-wage workers. First, employers with fewer than 15
employees are not covered by Title VII and the Pregnancy Discrimination Act and
are therefore under no obligation to treat all workers equally. This means 15 per-

cent of the workforce is automatically excluded.3

Most Americans believe it is illegal
today for employers to fire a pregnant
worker, but that is not the case.

Second, a number of federal courts have interpreted the PDA to mean that
employers that do not allow workers any leave or extremely limited leave to
recover from an illness or a disability are under no obligation to provide leave to
pregnant workers.33 This prohibition mainly affects low-wage workers who work
for companies that offer no or limited leave to their employees for any reason.
Nearly 80 percent of private-sector workers in the lowest quartile have no access
to short-term paid disability leave; two-thirds have no access to paid sick days
and nearly half receive no paid vacation days.>* With no access to leave, women
who by necessity must be away from work to give birth may lose their jobs.

Third, if a pregnant worker is told by her doctor that she should not lift heavy
weights or needs to stay off her feet in order to avoid negative health conse-
quences for herself or her baby, then her employer is under no obligation to
transfer her to work to accommodate these restrictions. Instead, the employer

can legally fire the pregnant worker. Sound heartless and improbable? Tell that to
Amanda Reeves, a truck driver who asked to be switched to light-duty work upon
instruction of her physician, only to find that her employer’s policy of giving light-
duty assignments only to workers injured on the job didn't violate the Pregnancy

Discrimination Act.3s

Finally, women who are pregnant or on maternity leave certainly have no greater
right to keep their jobs when layoffs occur, although if they are targeted because
they are pregnant or on maternity leave that is unlawful.3® In recent recessions,
claims of pregnancy discrimination have consistently gone up, meaning women

are filing claims at a greater rate, suggesting that they are being fired because



Well, I'm pretty sure it took two people
to make each one of those kids so

it’s interesting to me to hear all this
progress we've made and yet child care

remains a uniquely female issue.

Heidi in Silicon Valley
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Q: Has there ever been a time when
you wanted to take time off from work
to care for your child or elderly parents
but were unable to do so?

Percent answering “yes”

WOMEN W MEN

TO CARE FOR CHILD

I 36%

TO CARE FOR PARENT

——18%

42%

27%

Source: Rockefeller/TIME poll, 2009.
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they are pregnant. These women aren’t just imagin-
ing discrimination—the percentage of these cases to
be found to have merit remains at approximately 50
percent during highs and lows—so more women are
found to have valid pregnancy discrimination claims
in recessions than at other times.3”

For women breadwinners, these gaps in the coverage
of the Pregnancy Discrimination Act leave them vul-
nerable in a way that male breadwinners never were
and never will be.

Protecting those with family responsibilities

Title VII also is used to combat workplace policies
that treat men and women differently based on their
marital status or their status as a parent or care-
giver. In fact, the first Title VII case ever to reach
the Supreme Court was a case in which a woman
was denied a job because the employer had a blanket
policy that women (but not men) with preschool-
age children were prohibited from applying.3® The
Supreme Court ruled that such a policy was illegal,
opening up the doors for women with children who
were faced with such blatant and stark prohibitions

against their participation in work.

The use of Title VII to combat caregiver discrimina-
tion in more subtle forms has increased in recent
years because of the work of Joan Williams at the
Center for WorkLife Law. Williams coined the
phrase “family responsibility discrimination” to
describe differential treatment of men or women
because of their caregiving responsibilities for chil-
dren, elderly parents, or sick relatives. In 2007, the
Equal Employment Opportunity Commission issued
guidance to employers on caregiver discrimination3®
that focused on the prohibition against gender ste-

reotypes related to caregiving.
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But using Title VII, including the Pregnancy Discrimination Act, to create poli-
cies to aid workers in combining work and family responsibilities has serious
limitations. Equal protection laws are only as good as the nature and quantity of
benefits the employer provides to other workers. Too often, most low- and many
moderate-wage workers cannot dccess even the minimum benefits provided to

more highly paid workers—paid sick days and paid maternity leave, for example.

Setting a minimum floor for employer-sponsored family leave

Congress passed the Family and Medical Leave Act of 1993 in response to the fail-
ures of the Pregnancy Discrimination Act to provide full protection to pregnant
workers and the inability of both men and women to access needed leave for family
responsibilities.+° Congress recognized at the time that providing access to equitable
employment benefits was not enough to ensure that workers had the right to take
leave from their jobs for the birth or adoption of a new child, family caregiving, or
even one’s own ill health. This was an important step by Congress, but as we’ll dem-
onstrate, more is needed to provide economic security to dual-income, dual-caregiv-

ing parents or single parents—especially in low- and middle-income families.

CAREGIVING FOR VETERANS
COULD BE A CAREER. Tracy Keil and
her husband, Matt, at home in Parker,
Colorado. Staff Sgt. Keil was shot in
the neck while on patrol in Ramadi,
Irag, and rendered a quadriplegic
While there is no program in place
to pay family caregivers of wounded

soldiers, the Family and Medical

Leave Act was expanded in 2008 to

provide greater job-protected leave

for military family members
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The Family and Medical Leave Act amended the Fair Labor Standards Act to
guarantee unpaid leave for at least some workers, regardless of gender, to care

for family or medical needs. FMLA provides qualified employees with the right to
take up to 12 weeks each year of job-protected unpaid leave for the birth or care of
the employee’s child, care of an immediate family member with a serious health
condition, or for an employee’s own serious health condition.+

Thanks to FMLA, millions of workers now have
legal protections ensuring that they no longer
have to fear losing their jobs and employer-provided
health insurance during family or medical leave.

This law was the first of its kind—a law providing accommodation to workers
based on the real needs of workers as caregivers regardless of gender. Thanks

to FMLA, millions of workers now have legal protections ensuring that they no
longer have to fear losing their jobs and employer-provided health insurance
during family or medical leave. A low-wage pregnant woman who is covered by
FMLA but cannot afford to take 12 weeks of leave can at least be assured that if
she needs to take leave from work to give birth, she will still have her job when
she is able to return.+> The same can be said of a man or woman who needs time

away to care for a seriously ill family member.

While applicable only to employers with 50 or more employees, an increasing
number of employers not covered by FMLA have changed their practices to pro-
vide family and medical leave to their employees.*> What’s more, the new law
provides guaranteed unpaid leave to men who wish to take paternity leave, a job
benefit often not provided to men prior to the passage of FMLA.++

Despite these positive changes, about half of all workers are not covered by FMLA
because they work for a small business with fewer than 50 employees, haven't
worked for their employer for a year, or haven’t worked enough hours to qualify
for protection under the act.s These exemptions disproportionately exclude low-
wage and younger workers who are less likely to remain employed by the same
employer for a year, who are more likely to work for a small business, and who are
more likely to work part time.+®
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But the biggest problem, of course, is that any leave granted under FMLA is unpaid,
which means many workers cannot afford to take advantage of it because they
cannot afford the loss of family income. In practice, the law favors families with
one parent who makes less money (still more often the woman) providing care

while the other higher-paid parent continues to support the family at work.

FMLA was a step in the right direction, but workers in our country today have
extremely limited protections against the day-to-day stresses and strains of com-
bining work with family care.

Needed: Flexibility and compensation

Workers’ time and overtime should reflect caregiving needs

Our federal and state labor-law requirements on employers’ ability to dictate their
employees’ working hours have not been updated to allow workers to effectively
combine work and care. Many Americans may presume that workers are protected
from being overworked by their employers because of 40-hour workweeks and
overtime pay requirements. The Fair Labor Standards Act requires employers to
pay covered workers one and a half times their regular pay for hours worked in
excess of 40 hours,+” but the law does not put an actual limit on the number of
hours an employer can require an employee to work. Nor does it prohibit manda-
tory overtime or unpredictable, constantly changing workplace schedules.

Awmericans are not protected from being
overworked by their employers because of 40-hour
workweeks and overtime pay requirements.

To be sure, premium pay for overtime provides greater economic security to work-
ers able to work overtime, but even the existing requirement leaves out many
workers. First, the law excludes a disproportionate number of women of color
who provide care to the “aged or infirm” or who work as a live-in domestic work-
ers.*8 Second, salaried workers are exempt from the overtime provisions and, in
2004, federal regulatory changes greatly expanded the definition of “executive,

administrative, and professional” workers. At the time, analysts estimated this

o1
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OVERWORKED, UNDERPAID. Hospitals often require the nurses they employ to work mandatory overtime
never mind whether those workers have caregiving responsibilities at home. {ep kasHI, AURORA}

redefinition would remove an added 8 million workers (about 6 percent of the total
employed workforce) from eligibility for overtime pay.+

The upshot: While they do provide some added economic security, our wage and
hour laws leave workers with little control over how many hours they can be
required to work and when they can be required to put in those hours.

In addition, mandatory overtime is a problem for workers with family responsi-
bilities, particularly for registered nurses (92 percent of whom are women), and,
more recently, for state and local government workers (more than 50 percent
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of whom are women).s° Registered nurses are in short supply, which prompts
employers to require the nurses they employ to work mandatory overtime—never
mind whether these workers have caregiving responsibilities at home.s!

Similarly, state and local governments today are instituting widespread hiring
freezes to cope with falling tax revenues due to the Great Recession and falling
real estate values, which means existing workers are being required to make up
the work through mandatory overtime.s* Labor unions have had some success in
passing state laws (12 to date) restricting mandatory overtime for nurses, and bills
continue to be introduced in Congress to address the impact on the nursing profes-
sion, but there has been no broader push for restrictions on mandatory (and often

unscheduled) overtime for government employees or private-sector workers.53

A majority of workers have no ability to control

the time that they start and end their workdays,

no ability to work from a different location, and
no ability to reduce the hours they work.

The Fair Labor Standards Act also does not address flexible, predictable work
schedules. The law currently allows for flexibility within the context of a 40-hour
workweek, such as a compressed workweek or daily schedules with differing work
hours, but this flexibility is left at the discretion and is in the sole control of the
employer.5+ The result is that a majority of workers have no ability to control the
time that they start and end their workdays, no ability to work from a different
location, and no ability to reduce the hours they work.ss

Only about a quarter of employees report that they have some kind of flexibility,
though a much larger share of employers, anywhere from about half to most of
them, report offering some kind of flexibility.s® Whatever the case, workers with the
least access to flexible and predictable work schedules are low-wage workers.s? One
study found that higher-earning employees have access to flexible daily schedules
at more than double the rate of low-wage workers.s® And as Heather Boushey points
out in her chapter, the weight of the 24-hour economy often falls on the backs of our
low-skilled, immigrant workers who have the least control over their schedules.
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Needed: Social insurance that protects caregivers

“We can never insure one hundred percent of the population against one hundred
percent of the hazards and vicissitudes of life, but we have tried to frame a law which
will give some measure of protection to the average citizen and to his family against
the loss of a job and against poverty-stricken old age.”

- President Franklin D. Roosevelt, August 14, 1935, upon signing the Social Security Act of 1935

In the first half of the 20th century, the government created the backbone of the
U.S. social insurance system by enacting the Social Security Act of 1935, which
included retirement benefits, unemployment insurance, and aid to dependent
children. Over the years it was expanded to include disability insurance, as well
as Medicare and Medicaid. The aim of the combined programs in the Social
Security Act is to protect workers and families against drops in family income
resulting from old age, disability resulting in the inability to work, death of the

breadwinner, or cyclical downturns in the economy.

The problem: Our national system of social insurance has never been updated to
provide financial support to families who have a drop in income because a worker
cuts back on work or needs to temporarily leave the workforce to provide care to
a child or a sick or elderly relative. In recent years, there have been positive steps
to update state social insurance systems to meet the needs of today’s workers:
California and New Jersey have enacted paid family leave as part of their state’s
temporary disability insurance program.s®

But at the national level, social insurance reform is needed. We are in the process
of debating health insurance reform—and the president has proposed pension
reform—which would increase family economic security. With only 21 percent

of families consisting of mothers still at home,° additional reform is needed to
meet the needs of today’s families.

Take basic Social Security, the retirement benefits that workers and their
spouses receive in old age. Eligibility for Social Security benefits is based on an
individual’s work history, specifically how many “credits” a worker earns over
his or her lifetime. Workers can earn a maximum of four credits per year; in
2009 a worker earned one credit for each $1,090 of earnings.®* To qualify for
retirement benefits, workers need at least 40 credits (10 years of work) over
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their lifetimes, meaning that any workers with
10 years in which they earned at least $4,360 qual-
ify for retirement benefits in their own names.°?

Back in the 1930s, however, President Franklin D.
Roosevelt insisted that the Social Security Act pro-
tect the worker and his family. As a result, wives and
widows were granted the right to collect retirement
benefits based on their husbands’ earnings. Spousal
benefits allow dependent spouses (now wives or hus-
bands) to collect 50 percent of the retirement benefits
earned by the breadwinning spouse—on top of his
benefit—so that married couples receive 150 percent
of the benefits of a single worker with the same earn-
ings. If both spouses work, then the lower-earning

Q: Are you the primary breadwinner in

spouse can choose between receiving her own benefit your household?

based on her own work history or the spousal benefit, P R
ercent answering “yes

whichever is higher.
WOMEN 40%

In 2003, 51 percent of women received benefits based MEN 70%
|

on their husbands’ earnings (nearly 36 percent of

women in retirement choose receipt of their spousal souce RodeflerTEpel 2002
benefit over their own earnings record and another

15 percent qualified only for a spousal benefit, hav-

ing no earnings record of their own).®s Even with an

increasing percentage of women currently carrying

the title of breadwinner in their family, in 2008, an

overwhelming 98 percent of spousal benefits were

collected by women.%+

These family-friendly provisions of Social Security
are clearly laudable, but as the portion of traditional
families has diminished the inequities in the system
have become more apparent. When most families
were married-for-life couples with a breadwinner
and homemaker, basing benefits on one earner’s

employment history but providing benefits to the
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breadwinner’s “dependents” might have made sense. But today the basic struc-
ture of the Social Security retirement program leads certain families to lose out.
These are usually “juggler families” in which both workers combine work and
caregiving—with women more likely to dip in and out of the labor market depend-
ing on family needs—and families headed by single parents (most often single
mothers, whether never married or divorced).

Worlkers who take time out of the workplace to care for
family members not only sacrifice earnings and job
security, but also Social Security retivement savings.

In short, workers who take time out of the workplace to care for family
members not only sacrifice earnings and job security, but also Social Security

retirement savings.

There are three main problems with Social Security’s underlying design for
today’s varied families. First, a worker is expected to have a continuous record
of full-time employment throughout his or her life, which is just not the case
for all workers that combine work and caregiving. Many will take extended time
off —while others will work part time or turn down a full-time job, sacrificing

earnings and future benefits.

Second, there is no minimum retirement benefit that all Americans receive based
on reaching retirement. It is all tied to work history—either your own or your
spouse’s. This means that there is no basic level of security for all individuals

regardless of marriage or work history.

Third, the spousal benefit is based purely on marriage, not on an individual’s
caregiving responsibilities. This means caregivers who take time out of the work-
place or limit their hours (and therefore earnings) to care for family members get
no credit toward retirement for their caregiving directly but only as a derivative
of their spouse’s earnings. This is not only demeaning, it means they lose out if
they divorce, are widowed before age 60, or are otherwise single parents. These

rules play out differently for varying family types.
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Even for traditional families, the benefits are not all that they seem. If the
breadwinning spouse dies after the children are grown but before the wife
reaches age 60, then the homemaker receives no survivors’ benefits until she
turns 60, and then she receives only partial benefits until she reaches the full
retirement age of 66.% This “widow’s gap” leaves homemakers, who often have
few labor market skills, with little support in the intervening years before they
reach retirement age.

Divorce—so common in our country today, even if the rate is falling—reveals the
problem with making caregivers’ benefits derivative of a spouse’s benefits. If a
couple divorces before 10 years of marriage, then the lower earner is entitled to

no spousal benefits. This predominantly affects women since they are far more
likely to be earning less in those first 10 years due to pregnancy and child-raising,
and may certainly earn less as single parents. If a couple divorces after 10 years
of marriage, then the lower-earning spouse (if she needs to elect to take a spou-
sal benefit because her own earnings were so low) receives only the incremental
spousal benefit, or half of what her former spouse receives.

Divorce—s0 common in our country today, even if
the vate is falling—reveals the problem with making
caregivers’ benefits devivative of a spouse’s benefits.

The structure of benefits is not entirely an accident; they reflect the realities and
the biases of the time in which the program was created. Participants in the debate
at the time argued that a woman living alone could survive on less than a man,
with one participant declaring that a woman could do her own housekeeping while
a man would have to eat in restaurants.®® Sadly, this outdated notion remains in
today’s payout of benefits. Consider what these rules mean for dual-earner fami-
lies. Both spouses must pay payroll taxes, yet the combination of the two benefits
may be less than what a single-earner family receives. Eugene Steuerle, vice presi-
dent of the Peter G. Peterson Foundation and one of the nation’s foremost Social
Security and tax experts, estimates that a couple with a single earner who earns
twice the average wage would take home $100,000 more in Social Security benefits
over a lifetime than a couple with dual earners who both earn the average wage.®”
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For same-sex couples, Social Security provides no benefit at all to the family unit,
only to each individual as though he or she were single. The Defense of Marriage
Act of 1996 explicitly prohibits the recognition of same-sex couples as married
for the purposes of Social Security even if states recognize the marriage.®® Thus a
lesbian mother who dedicates several years to care for her child not only forgoes
building up credits to her own Social Security, but also will receive no spousal
benefit for the work her breadwinning partner contributes to the family.

For unmarried women, the difficulty is twofold. Single women with children have
the lowest annual earnings in our country and thus can save less for retirement. In
addition, they earn less in Social Security benefits. For single moms, this double

whammy at retirement threatens a life of poverty in old age.

Half of today’s workers are female, divorce is common, more than one in three
families with children is headed by a single mother, and more than a quarter of a
million children are being raised by gay or lesbian parents who have no legal right
to marry under the law of the federal government. How do we structure a system
that is fair to all of these family types? How do we revise and update our Social
Security system to value and reward taking time away from paid employment to
rear children and care for aging parents, and still recognize that women are in the

workforce to stay?

Changing the rules is more complicated than it seems. While the Social Secu-

rity spousal benefit is overly broad in assuming that all spouses are mothers

and overly narrow in assuming that all mothers are spouses, it keeps millions of
women out of poverty in their retirement years and does act as a proxy, albeit a far
from perfect proxy, for the unpaid work many married women invest in their fami-
lies and our economy. Today, more than half of all female beneficiaries still receive
retirement benefits on the basis of the spousal benefit.

But with more women as breadwinners, fewer women will collect spousal ben-
efits in the future, relying instead on their own earnings. With more women in
the labor force and more women as breadwinners, some may say that the simple
answer would be to eliminate the spousal benefit and transform the benefit to one
solely based on workforce attachment. But this cannot be done without address-

ing the different ways men and women work.
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Needed: Time to care

Direct support to families for child care and elder care

This chapter focuses primarily on the government’s role in encouraging or requir-
ing employers to offer some basic labor standards, and in updating our social
insurance system. But the government has other critical roles to play—providing
direct subsidies to families to hire child care and elder care providers, and encour-

aging equity not only in the workplace, but also in the home.

Child care and elder care expenses take both an emotional and economic toll on
today’s single-parent and dual-earner families. Child care represents the second
greatest expense after housing for married-couple families with children between
ages 3 and 5.%° Families providing informal care to aging parents or other sick rela-
tives spend on average $200 per month and must make adjustments to their work
schedules, which often means forgoing income.” The emotional and financial toll
can be even greater for adult children who are helping a parent or other loved one
suffering from Alzheimer’s disease. Of those providing support to a relative with
Alzheimer’s, the vast majority (88 percent) provide emotional support, while more
than half (52 percent) provide caregiving, averaging 16 hours a month, and more

than 1 in 10 caregivers (14 percent) is providing financial support.”

The federal government has played only
a modest vole in supporting families with
child care expenses and almost no role at all in
supporting families with elder care responsibilities.

Yet the federal government has played only a modest role in supporting families
with child care expenses and almost no role at all in supporting families with
elder care responsibilities. The government provides some relief on child care
expenses through the Dependent Care Tax Credit, which allows taxpayers to take
a credit for employment-related child care expenses, but only up to $3,000 per
year for one child and $6,000 per year for two. With child care expenses often
averaging more than the tuition at a state college, this relief is incredibly modest.
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And the tax relief, while designed to aid lower-income
families by allowing them to cover a greater percent-
age of their child care expenses, doesn’t reach our
lowest-income families because it is not available to
low-income families who owe no federal taxes because
they make so little income. The government sup-
ports our lowest-income families by providing direct
child care aid through welfare funding, the Child Care
and Development Block Grant, and through publicly
funded early education and preschool programs such
as Head Start. But even these investments reach only

a fraction of those eligible for the assistance.

President Obama’s economic recovery package
included a serious investment in child care and early Q: Do your children currently receive

education, targeting funding to low-income fami- supervised care by someone other than
lies. It provided more than $5 billion in child care you and/or your spouse?
and early-education funding that went directly into Percent answering “yes”

the hands of families to purchase child care, and
. .. . . . HOUSEHOLD EARNING <$40,000 PER YEAR 35%
directly to communities to improve their child care

and preschool programs. Nonetheless, child care and HOUSEHOLD EARNING $40,000_$60,000 PER YEAR 44%
early-education funding are still far from universally HOUSEHOLD EARNING >$60,000 PER YEAR 48%
available, even to the families who need it the most.

To meet the needs of all low- and middle-income source Rockefeler T pol, 200%
families, the government would have to invest even
more and rededicate itself to solving the child care
problem that Nixon swept under the rug with the

stroke of a pen back in 1971.

Finally, there are no dedicated federal programs to
help working families deal with care for the elderly.
States offer some support in the form of in-home
caregivers, but recent state budget cuts have seen
these programs take massive hits. Once again, the
main problem is a lack of recognition that there is no
longer anyone at home who can care for free for our
children, our ill family members, and our elders.
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In addition, we as a nation must address the fact that reducing the penalty work-
ers pay (in lost salary, benefits, child care costs, and government payments) for
caregiving would not only increase women'’s economic security but also reduce the
disincentive on men to take on more of the caregiving responsibilities. Updating
government programs can help encourage more equitable sharing of responsibility
at home—which is necessary if women and men are going to successfully mix and

match work and family responsibilities.

Where do we go from here?

Our current laws and government programs are woefully out of date to help
families cope with the rapidly changing economic and social realities of the 21st
century. Programs that seem “neutral” between men and women actually cater to
traditional male working patterns, which today are represented in the overwhelm-
ing minority of today’s families. With women as half of workers in the United
States and making vital contributions to the family income, the government needs
to reform its incentives for employers to help their employees cope with work and
family responsibilities as well as the requirements employers must meet in sup-

port of their employees in these dual responsibilities.

To do so, government policymakers should start a national conversation on
how best to:

* Update our basic labor standards to include family-friendly employee benefits.
It is possible to spur businesses to update their social benefits to support the
new workforce without increasing burdens on them. Requiring paid sick days
would ensure a healthy and productive workforce. Expanding the percentage of
the workforce covered by the Family and Medical Leave Act would help employ-
ers reduce expensive turnover rates. And a “Right to Request Flexibility” law
would help spark conversations in workplaces across the country about how

employers and employees can better meet each other’s needs.”

* Reform our antidiscrimination laws so that employers cannot discriminate
or disproportionately exclude women when offering workplace benefits. Our
antidiscrimination laws are long overdue for an overhaul to ensure that poli-
cies that disproportionately exclude women are considered illegal, including
policies allowing employers to have a no-leave policy even when that means
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pregnant women will surely lose their jobs. There is still no way to be at work

when you are in labor.

» Update our social insurance system to reflect the reality of varied families and
new family responsibilities. In addition to health insurance and pension reform,
this update should include the need for paid family leave and social security
retirement benefits that take into account time spent out of the workforce car-
ing for children and other relatives. If Social Security reform is debated, it will
be essential that the reforms account for the new realities of a workplace and a

nation in which women are now breadwinners.

* Increase support to families for child care, early education and elder care to
help working parents cope with their multiple responsibilities. The efforts in the
1970s to enact universal child care should not be forgotten. All families need real
support when there is no longer a wife at home to provide these services free
of charge. And our government should not stop at solving the child care crisis:
Families also need real support and aid in providing elder care.

Ensure that workforce and child care policies fully include men and respect their
desire to be more involved in family life. More and more, men are expressing a
frustration with a lack of support of work-life demands on men. Our policies
should be structured to fully support men’s abilities to take time away from the

labor force to provide care and support for their families.

Understanding that men and women work differently when women—and men—
are breadwinners as well as caregivers requires a shift in thinking. But such a
shift is necessary if policies, business practices, and community attitudes are to
be changed. In fact, it is necessary in the daily negotiations among workers and
employers, between spouses, and among parents and community institutions.

Public leaders can help increase understanding as well as respond to it. In addi-
tion to speeches and events, they can take a number of steps, including ensuring
government serves as a role model. It can do this by improving its own policies
and the policies of federal contractors, working with private sector leaders to
encourage a new appreciation of the new challenges facing the workforce, and
collecting and disseminating relevant data to highlight just how different the
American workforce is today. It’s time for family-friendly policies that meet the

challenges of the 21st century.
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